It argues that the CPRI unveiled' in April 2011 was “markedly different” from the Mayor’s
initial proposal and that the Mayor’s contribution to and support for the COMPIomise Ianguage_»
“dof] not make [the initiative] his, or the City’s, determination of policy nor the
implementation of a policy‘determination of the Mayor,” -(City Exceptions, p. 26.) We
disagreo. |
The determinative facts in this case are not how much the Mayor was conipelled to

compromise fo puisue his objective of pension reform or whether the compromise langnage

| vltimately agreed npon mors closely resembled the Mayor’sNovembe;r 2010 proposal or that
initially championed by other City ofﬁciais ot interest groups. Rather, the signiﬁcantt facts in
the ALY’s analysis and in our estimation as well are as follows: The Mayor’s Novemboer 2010

press conference and other conduct indicated a clear intent or firm decision to sponsor and

support a voter initiative to “permanently fix” the probléﬁn of “unsustainable™ pension costs by,
pp P L )

among other things; phésing out the City’s defined benefit plal_l_ with a defined contribution plan
for all new hires, except police and firefighters. The Mayor admitted it was his decision to purse
the pension reform objectives through a citizens’ initiative, a glecision which Sanders believed
absolved the City of any meet-anﬁ-confer obligations, (R.T. Vol. 1L, p. 46.) After several weeks
of negotiations, the Mayor reached a compromise proposal with DeMaio and his supporters, |
which, if e;pproveci by voters, woulﬁ replace the City.’s defined benefit plan with a defined
contribution plan for new hires represented by the Unions, Despite some change, the essence of
the Mayor’s initial proposal and Proposition B affectcfi negotiable subjects in the same manner
and, to the extent the two proposals differed, it was in response fo pressures by other City

- officials and interest groups and not the resulf of meeting and conferring with the employees’

répresentatives.
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Continuity Between the Mayor’s Initial Pension Reform Proposal and Proposition B

In the altemative, the City argoes in Bxception No. 3, that the ALY erroneously confused.

and coﬁﬂated the Mayor’s ideas of pension reform with those supported by the citizen groups
who sponsored Proposition B. The City thus contends that PERB may not iinpu.te liability to
the City for the passage of Proposition B because it bears no relationship to the pension reform
measure proposed by the Mayor in November 2010. According to this line of argument, even
assuming the Mayor announced a change in policy, the pélicy change that eventually resulted
was dramatically different and, moteover, attributable to the efforts of ralon-governmental-
actors, such that no Hiebility should exist, Wo disagres. ~
The essence of the Mayor’s plaf'l to “permanenﬂy fix"” thépfoblem of “unsustainable”
pensxon costs was to replaoe the City’s defined beneﬁt plan with a 401(k)-style defined
coniribution plan for all new hires, except safety employees (pohce firefighters and hfeguards)
“His im'tial plan, like that of Councilmember DeMaio’s so-called roadmap for recovery plan,
included other feahu*es as well, but both plans would implement a defiried contribution plan for
new hires, Ofﬁc-sials of the Lincoln Club, the San Diego Taxpayers' Association, the Chamb.er of
Commerce and other business and special interest groups criticized the Mayor’s proposal as
insuféiciently “tough.”” These same individuals and groups also informed the Mayor and DeMaio
that they would not find and support two competing measures and that they were prepared to
move forward on the DeMaio proposal with or without the Maycu Nevertheless, no szgnatutes
were gathered for several weeks and both campaigns were effectwely put on hold while Sanders,
DeMaio and others attompted fo negotiate a compromise that would result in one measure to be
placed before the voters.. After weeks of negotiations, tﬁe two sides agreed on the Iangua;ge of

the CPRI, which Sanders continued to porttay as his proposal,
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These undisputed facts undermine the City’s argumends that Proposition B {races ﬁs roots
only to the DeMalo ;ﬂan but not to the Mayor’s plan, The actual language of Proposition B was
not drafted, ax;d consequently no signatures were gathered, until afler the Mayor and DeMaio
camps had reached a compromise. While the resulting language Iwas not identical to either the
" Mayor’s ot the DeMaio plan, both sides were sufficiently satisfied with the compromise that they
threw their support behind the initiative. Although he described the negotiations as “tough,”
Sanders admitted that he “got many things [he] wanted” i;.S aresult of the compromise | o
language. He was an enthusiastic suppotter of the CPRI as the signatuie-gathering campaign '
got underway., (R.T. Vol. II, pp. 188-189.) Indeed, Sanders financed and éndorse;i signature-
gathering efforts and hq 'told representatives of the City’s firefighters that he had raised
apptoximately $100,000 in support of the initiative. (R.T. Vol. 1, p. 189.)

- Bven at the formative stages, before the language of Proposition. B had been hammered
out, the meoln Club and others considered Sanders’ partlmpaﬁon in the d1scuss1on Iimpor tant

enough that meetings were scheduled, cancelled and re-scheduled to accommodate his schedule,

(CP Ex, 35; R.T. Vol. 1L, p. 26,) While the Chamber of Commerée and other special interest
groups who initially supported the DeMaio proposal told the Mayor that they would onty back
one ballot initiative, and that they were prepared to move forward with the DeMaio proposal
even without the Mayor, that does not expla.in why they placed the campaign on hold for several
;veeks to allow for a compromise between Sanders and DeMaijo. The Mayor’s pasticipation and
support were apparently important. ex;ough to the inftiative’s success that even the advocates of

the DeMaio proposals were willing 1o wait and fo accept labguage deemed lets “tough,” if it

. meant having the Mayor’s public support for the initiative. --
.- For the purpose of PERB’s unilateral change analysis, the relevant inquiry is not whether

Sanders achieved all of his political objectives througﬁ the compromise language of

55




Proposition B but whether he, as the City’s designated representative in collective bargaining,
reached a firm decision to change City policy and whether he and other City ofﬁci'als and
employees took concrete steps'toward implementing the new 'polic-y. (City of Sacramento, supra,
PERB Decision No. 2351-M, p, 27, and authorities cited therein.) Thf-; record amply supports the
ALYs fmdingé that Sanders and oth_er persons acting on behalf of the City took concrete steps
toward implementing the Mayor’s policy objective, as.announced in Sandess’ State of the City

speech and elsewhere, of altering employee pension benefits.

Whether the City's Ministerial Duty to Place Proposition B on the Ballot Bviscerates

anv Duty to Bargain over the Mayor’s Policy Decision or Alternative Ballot Measures

_ The Proponents contend that the proposed decision fails to reveal what options the ﬁarties
- could have discussed in any meet-and-confer process, though they acknowledge in the following
se'n’cence the ALJ’s observation that the City Council could have placed a competing measure on
the ballot® T h.ey alsd atgue that the Unions waived any right to meeting and conferring by
failing to allege in any of the unfair practice charges that they I.nade any proposal for a
competiﬁg measure or for any other course of action. We reject this argument..

Following well-settled private-sector precédent,.PBRB hes long held that the employees’
1'ep1'esen’rﬁtiyevis not obligate:d to make proposals or even to request bargaining, when the
employer has already reached a ﬁrm.decision to change policy and does not ';Wavcr ﬁ';)m that

" decision. (S’tate of Céliﬁ:;rnia (Department of Vga‘érbms Affairs) (2010) PERB Decision

Nb. 2110-S, pp. 5-6; see also S & 1 Tmmpora;‘atz‘qn,, Ine, (1993) 311 NLRB 1388, 1389,

¥ Indeed, the City Covneil has previously taken this course of action. (See Howard
Jarvis Taxpayers Assn. v. City of San Diego, supra, 120 Cal, App 4th 374 {where Council
_ disapproved of ballot measure known as Proposition E to require super majority vote to
approve tax increases, it placed on the ballot competing measure, Proposition F, whmh would
teqiite a super majority vote to approve Proposition BJ.)
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Ciba-Geigy Pharm. Div, (1982) 264 NRLB 1013, 1017; Roll & Hold Warehouse & Distribution

Corp. (1997) 325 NLﬁB 41, affd, (7th Cir, 1998) 162 F.3d 513, 519-520.) . | |
The proposed decision found that the Unions did not demand to bargain over

Proposition B pet se but over the Mayor’s policy decision to altet emplque pension benefits,

| inciuding the contents of his proposed ballot measuze to reform employee pensions. (Proposed

Dec., pp. 27; 47-48.) As noted in the proposed c.iecision, aven accepting the City’s

chatacterization of Proposition B as a purely citizens’ initiative, the Unions’ demands also _

contemplated the possﬂnhty of bargaining over an alternatlve ot competing measure on the .

su’oject (Id, at p. 48, fn, 19 )} In any event, the City's steadfast refusal to respond to the Unions’

requests consummated the Mayor’s policy decision fo reform pension benefits and themby alter

terms and conditions of employment. As discussed above, in the face of a fait accompli, i would

make little sense to req;.lire a union to engage in the idle aot of making proposals or demanding

bargaining over a decision that had already been reached and announced to employees asa

fc;if accompli, (City of Sacramento, sup;‘a, PERR Decision No, 2351-M, p. 33; County of

Santa Clara, supra, PERB Decision No, 2321-M, pp. 28-29.)

Whether the ALI Erred in Considerine a 2008 City Attomev Oninion Which the C1tv
Now Cla;ms to Have Repudiated

The City’s Exception No. 4 contends that the ALJ piacéd great emphasis on a
Memorandum of Law autlioi'ed in 2008 by former City Attorney Aguirre buf that the Aguirte
| Memo had no proper place in the ALY’s analysis because, among other things, the Memo’s-
réasoning and conclusions Wt;,re wiong, and because the current City Attorney and the Mayor
gave no credence to the Agume Memo, We disagree.

The A guirre Memo aclnowledged thaf the Mayor hasthe s same tights as any othei citizen -
w1’ch respect to clections and ballot measures, and that he may, as a private citizen, initiate or |

sponsor a voter petition drive to achiove his aim of retirement reform. However, Aguirre also
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noted, that “such sponsorship would legally be considered as acting with apparent governmental
authotity because of his posi’cion' as Mayor, and his fight and responsibility under the St'rong
Mayor Chatter provisions fo represent the City 1'egérding 1abor issues and negoiiations, including
employee pensions.” According to Aguirre, because the Mayor would be acting with apparent
authority when sponsoring a voter petition, “the City would have the same'meet and corﬁz*
obligations H"ith its unions as [where the Mayor proposed a ballot measure to the unions
directly bn behalf of the City].” (Proposed Dec., p. 12, em'phasis added,)

A subsequent memorandum of January 26, 2009, authored by Aguirre’s successor
Goldsmith did not sp{;ciﬁcally address City-sponsored charter initiatives. (Proposed Dec.,

p. 13.) Moreover, the Aguirre Memo remained published on the City’s website, even after
Goldsmith issued his memo. Thus, it is doubtful whether the City repudiated the legal ‘analvysis '
set forth in Aguirre’s Memo, as it now claims, at least pﬁ the issue of the Mayor’s status as an
agent of the-City when supporting a private citizens’ i'x.litiative for pension reform,

Whether the City has since repﬁdiate;i the June 19, 2008, legal opinion of its fénﬁer City
Attorney is of no more consequence here than the Mayor's testimony that he did not recall the
relevani pottion of the ﬁlemorandum stating that meeting and cdnferring with the Unions would
be required before finalizing language fo place on the ballot** The ceniral legal issue before the
ALJ was whether the City had unlawfully fefused to mest and confer over negotiable matters —

whether, under color of his office, the Mayor'had made and publicly gtinounced a policy

~ tis likewiso irrelevant whether, as the City argues, the Unions’ successful
prosecution of a previous unfair practice charge in Cliy of San Diego (Office of the City
Attorney) (2010) PERB Decision No, 2103-M for Aguitre’s unlawful direct communications
with exclusively-represented employees domonstrates that they “had ftothing but contempt for
Aguirre’s legal views, especially as to the MMBA,” (Emphasis omitted.) What is at issusin
‘this case is whether the City violated the MMBA by making a firm decision to change policy
affecting negotiable matters without affording the Unions notice or opporfunity to meet and
confer, not whether the City did so with malice aforethought or knowledge that it was violating
the MMBA., . : - '
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determination to pursue pension reform without first giving notice and opportunity to the various

representatives of City employees fo mect and confer over pensién reform. Following the U.8, '

Supreme Court’s position in NLRB v. Katz (1962) 369 U.8. 736, California courts have adopted
the private-sector view that unilateral action affecting mandatory subjects of bargaining
constitutes a per se violation of the MMBA for which no showing of bad faith or'unlawful intent
is necessary, (Vernon Fire Fightersv. City of Vernon, sypra, 107 Cal.App.3d 802, 824, ci’E'mg
Katz, International Assn, of Fire Fighters Union v. City of Pleasanton, supra, 56 Cal.App.3d
959, 967 —968; see also Fresno County hi-Home Supportive Services Public Authority (2015)
PERB Decision No. 2418-M, p. 15.) Becanse unlawiful intent is not a r;equirement for prov‘ing a
uniigteral change, what is af issue here is not the City's repudiation or the Mayor’s inability to
tecalf a legal opinion of its former City Attorney, but the soundness of the legal reasc;nmg
included in th‘at' opinion. |

On that point, we agree with the ALT’s determination that the Aguitre Memo accurately
describes the City’s duty to bargain under the MMBA by noting that the Mayor “ﬁas ostensible
ot apparent autl'-Lority to negotiate v&rith the employee labor organizations over any ballot measure
he sponsors or initiates, including a voter-initiative,” and that the City “would have the same
meet—and—confer obligations with its unions over a votet-initiative spon_sored by the Mayor as
with any City proposal implicating wages, houts, ot other terms and conditions of employment.”
Council Policy 300-06 (the City’s local labor relations policy) defines the labor relations '
authority of the “City” as including “the City Council or any duly authorized City
represgntativé,” which, ag the ALT noted, includes the Mayor, patticularly under the Strong
~ Mayor form of :govenmlentwhioh reco_gn@ges_-tﬁe_Méiqtj:s‘ authority as the City's spolesperson
ifi Tabor negotiations to négotiaté on behalf of the City over his ballot proposals to amend the

chatter, (Proposed Dec., p. 12.) "Thus, regardiess of whether Aguirre’s Memo sufvives as a
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| statement of City policy,'ot.her City .polioies as woll as the policies and purposes of the MMBA
make the City liable for the conduct of the Mayor in labor relations metters, including his

: armouncemént that £6 would pursue a cifizens’ initiative to achieve pension reform and tberéby
“sermanently fix the City’s problem of “unsustainable” pension costs.

The Aguirré Memo is relevant to the extent the City Couneil was on notice that the
Mayor’é publio support for a pension reform batlot initiative, including one ostensibly brought
by private citizens, would implicate a meet-and-confer tequirement, ﬁespite this knowledge, the
City Council failed to exercise any supemsmn over the Mayor in this regard and thus it was

' entnely appropriate for the ALY to conclude that the City Council at loast impliedly 1at1ﬁed the

Mayor’s conduct,

Whether “Imposing” a Meet-and-Confer Requirement Serves a Legitimate Policy
Objective ‘

.

Proponents also contend tﬁ_af the proposed decision presents 1o “real” policy argument
for why the MMBA. should apply to a citizen-sponsored measure pre-election, However, the
ALT did not conclude that the MMBA requires a public agency to meet and confer regarding
every citizen’s initiative, Rather, he concluéied that, under the City’s Strong Mayo'r form of
govemance{its Mayor acted as an agent of tﬁe City when announcing and pursuing the pension
reform ballot initiative, and that the Ci-ty cannot exploit the tension between the MMBA. and the
* initiative process o cvade ifs meet—and-éonfer obligations. The policy argament underlying the
proposed decision is thus the Same one set forth in some of the authormes cited by the
Proponents, particularly the Sup1eme Court’s Seal Bench decision, but also the Supreme Court’s
Vo ters for Responsi bie Retivement decision, whlch is d1scussed at 1eng’ch by the ALT,

The Unions were mvolved in negotmtmns for SUCCESSOr MOUS and in separate
negotiati.ons over 1et1ree health beneﬁts in which they gave up substanhal concessmns As

pointed out in the pmposed dec1s1on, for the City’s eIected ofﬁcxals, and particularly the Mayor
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as the chief labor refations official, to use the dual authority of the City Council and the
elec}torato to obtain additional cgncessions on top of those already sur’re.ndered by the Unions
on these same subjocts raises questions about what incentive the Unions have to agtee lo
anything, 6r, in the’ words of the Supremé Couft, “If the bargaining process and ultimate
ratification of the fruits of this dispute resolutim; précedure by the governing agency is to have
its purpose fulfilled, then the decision of the governing bedy to appi'ave the MOU must be
binding and not subject to the uncertainty of referendum.” (Voters for Responsible Retirement, -
supra, 8 Cal.4th at p. 782, citing Glendale Cily Employee.s;‘Asm, Inc. v. City of Glendale :
(1975) 15 Cel.3d 328, 336.) -
CONCLUSION

For the reasons set forth ab'ove, and except as othetwise noted, we affirm the ALI’s
findings and conclusions, and we adopt the proposed decision, including the proposed remedy,
éxccpt as modified. |

| ORDER

Upon the foregoing findings of fact and conclusions of law, and the entire record in this
case, it has been found that the City of San Dieéo (City) violated the Meyets-Milias-Brown
Act (MMBA) and PERB regulations, 'The City breached its duty to meet and confer in good_
faith with the San Diego Municipal Employees Associelttion, the Deputy City Attorﬁeys
Association of San Diego, the American Federation of State, County and Municipa}
Employees, AFL-CIO, Local 127, and the San Diego City Fitefighters Association, Local 145
(collectively, Unions) in violation of Government Cod_e section 3505 and Public Bmployment '
Relations Board (PERB or Board) Régula_tion 32603(c) (Cal. Code of Regs., tit. 8,

§ 31001 et seq.) when it failed and refused to meet and confer over the Mayor’s proposal for’
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pension reform. By this conduct, the City also interfered with the right of City f#npleye&S fo
participate in the activities of an erployee organization of their own choosing, in violation of:
vaqrmnent-(?ode section 3506 and PERB Regulation 32603(a), and denied the Unions their
right to represent employees in their.émplaymeut relations with‘a public agency, in violafion of
Governmeni Code .section 3503 and PERB Regulation 32603(b). |
Pursuant tc; section 3509, subdivision (a) of the Government Code, it hereby is
ORDERED that the City, ils governing board and its rep}esentatives shall:
A CEASE AND DESIST FROM: ‘
- 1. Refusing to meet and confer with the Unions before adopting ballot
measures affecting employee pension benefits and other negotiable subjects,
2, Interfering with bargaining unit members’ right to participate in thé
activities of an employee organization of their own choosing.
3, benying the Unions their right to represent employees in their
employment relations with the City, .

- B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DBSfGNED TO
BFFECTUATE THE POLICIES OF THE MMBA:

1, Upon request, meet and confer with the Unions before a&Opting bgllot .
measures affecting employee pension banefﬁs and/or other negotiable subjects.
| 2 Upon request by the Unions, join in andfor reimbuf;se the Unions’
re‘;isonable attorneys’ fees and costs fo1: litigation undertaken .to rescind the provisions of
Propogition B adopted by the City, and to. res[';ne the prior status quo as i"t existed before the

adéption of Pl'oposition B.
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3, Make current aﬁd former bargaining-unit employees whole for the value
of any and all lost compensation, including but not limited to pension. benefits, off's.et by the
value of new benefits required fr;am iha City under Proposition B, plus interest at the rate of
seven (7) percent per annum uniil Proposition B is no longet in effect or until the City and the
Unions agree otherwise. | |

4, ° Within ten (10) workdays of the sérvice of a final decision in this maiter,
post at all work locations in the City, where notices to employees customatily are posted,
copies of the Notice aitached hereto as an Appendix. In addition to physical posting of paper
notices, the Notice shall be posted by electronic message, iﬁ’tranet,l.internei site, and other
electronic means customarily used by the Citg.r to communicate with employees rt;pre'sented by
the Unions. The Notice must be signed by an authorized agent of the City, indjcating that the
City will comply with the tetms of this Order. Such posting shall be maintalued for a period of
thirty (30) consecutive workdays. Reasonable steps sl:;ail be teken to ensure that the No.tice is
not reduced in siée, altered, defaced or covered-with any other material. o

5. Wi.thin thirty (30) workdays of ‘service of a final decision in this matter,
notify the Geﬂeral Counsel of PERB, or his or ber designee, in writing of the steps taken to
comply with the terms of this Order, Continue 1o seport in writing to the General Counsel, or
his or her designee, periodically thereafter as directed. All 1'6p_01't5i regardiilg compliance with

this Order shall be served concurrently on the Unions.

Members Huguenin and Winslow joined in this Decision.
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APPENDIX '
NOTICE TO EMPLOYEES
_ POSTED BY ORDER O ' THE
PUBLIC EMPLOYMENT RELATIONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case Nos. LA-CE-746-M, San Diego Municipal
Employees Organization v, City of San Diego; LA-CB-752-M, Deputy Cily Atiorneys
Association of San Diego v, City of San Diego; LA-CR-755-M, American Federation of

" State, County and Municipal Employees, AFL-CIO, Local 127 v, City of San Diego; and
LA-CE-758-M, San Diego City Firefighters Association, Local 145 v. City of San Diego,
in-which the patties had the right to participate, it has been found that that the City of
San Diego (City) violated the Meyers-Milias-Brown Act (MMBA) and Public Employment.
Relations Board (PERB) regulations (Cal. Code of Regs,, tit. 8, § 31001 et seq.). The City .
breached its duty to meet and confer in good faith with the San Diego Municipal Employees
Association, the Deputy City Attorneys Association of San Diego, the American Federation of
State, County and Municipal Employees, AFL-CIO, Local 127, and the San Diego City
Firefighters Association, Local 145 (collectively, Unions) in violation of Government Code
section 3505 and PERB Regulation 32603(c) when it failed and refused to meet and confer
over the Mayor’s proposal for pension reform. By this conduet, the City also Interfered with
the right of City employees to participate in the activities of an employee organization of their
own choosing, in violation of Government Code section 3506 and PERB Regulation 32603(a),

_and denied the Unions their right to represent employees in their employment relations with a
public agency, in violation of Government Code section 3503 and PERB Regulation 32603(b).

Asaresult of this conduct, we have been ordered to post this Notice and we will:
A CEASE AND DESIST FROM:

1. Refusing to meet and confer with the Unions before adopting ballot
measures affecting employee pension bepefits and other negotiable subjects.

‘ 2. Interforing with bargaining unit members’ right fo participate in the
activities of an employee organization of their own choosing,

3. Denying the Unions their right to represent employees in their
employment relations with the City.

B, TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
'~ BEFFECTUATE THE POLICIES OF THE MMBA:

1. Upon request, meet and confer with the Unions before adopting ballot
measures affecting eimployee pension benefifs and/or other negotiable subjects.

2. Upot request by the Unions, join in and/or reimburse the Unions’
reasonable attorneys’ fees and costs for litigation undestaken to rescind the provisions of
Proposition B adopted by the City, and to restore the prior status quo as it existed before the
adoption of Proposition B.




3. Make current anid former bargaining-unit employees whole for the value
of eny and all lost compensation, including but not limited to pension benefits, offset by the
value of new benefits tequired from the City under Proposition B, plus inferest at the rate of *
seven (7) petcent per annum until Proposition B is no longer in effect or until the City and the
Unions agree otherwise.

Dated: CITY OF SAN DIEGO

By:

Authorized Agent

THIS IS AN OFFICIAL NOTICE: IT MUST REMAIN POSTED FOR AT LEAST THIRTY
(30) CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND MUST NOT BE
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER
MATERIAL. L N .




: STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

SAN DIEGO MUNICIPAL EMPLOYEES
ASSQOCIATION, ‘

Charging Party,
V.
CITY OF SAN DIEGO,

Respondent,

DEPUTY CITY ATTORNEYS ASSOCIATION
OF SAN DIEGO,

Charging Party,
V. ‘ -

CITY OF SAN DIEGO,

Respondent.
AMERICAN FEDERATION OF STATE,
. COUNTY AND MUNICIPAL EMPLOYEES,
AFL-CIO, LOCAL 127,
Charging Party,
V.

CITY OF SAN DIEGO,

Respondent.

' SANDIEGO CITY FIREFIGHTERS LOCAL 145,
Charging Patty,
CITY OF SAN Dméo, ,

Respondent.

" UNFAIR PRACTICE

CASENO. LA-CE-746-M

PROPOSED DECISION
(February 11, 2013)

UNFAIR PRACTICE
CASE NO. LA-CE-752-M

UNFAIR PRACTICE .
CASE NO. LA-CE-755-M

UNFAIR PRACTICE
CASE NO. LA-CE-758-M




Appearances: Smith, Steiner, Vanderpool & Wax by Ann M. Smith, Attorney, for San Diego
Municipal Employees Association; Olins, Riviere, Coates & Bagula by Adam Chaikdn,
Attorney, for Deputy City Attorneys Association of San Diego; Rothner, Segall & Greenstone
by Constance Hsiao, Attorney, for Amexican Federation of State, County and Municipal
Employees, AFL-CIO, Local 127; Smith, Steiner, Vanderpool & Wax by Fern M. Steiner,
Attorney, for San:Diego City Firefighters Local 145; Donald R. Worley, Assistant City
Attorney, and Renne, Sloan, Holtzman & Sakai by Timothy G. Yeung, Attorney, for City of
San Diego. ) : :

_ Before Donn Ginoza, Administrative Law Judge.

The Mayor of the City of San Diego announced in November 2010 that he would
pursue an amendment to the City Charter to reduce pension benefits for City employees.
Elimination of the defined benefit plan for new hires and its replacemerit with a defined
contribution plan was the key feature of his proposal. Previously in his role as the City’s chief

_negotiator, the Mayor had negotiated to achigve pension reforms with the City’s unions, some
in connection with proposed ballot initiatives he had developed, On this occasion the Mayor
choss to putsue a citizens’ initiative measuse rather than invoke the City Council’s authority to
place his plan on the ballot because he doubted the Couneil’s willingness to agree with him
and because he sought to avoid concessions to the unions, After achieving a compromise
between the language of his proposed ballot measure and that of a City Councilmember’s
competing reform plan, the Mayor announced to the public that the proposal would be cartied
forward as a citizens’ initiative. The measure prevailed at the June 2012 election. The
question presented here is whether the City violated its statutory obligations by failing to mest
and confer with its unions over this proposal for pension reform,

PROCEDURATL HISTORY.

Four unfair practice charges containing similar allegations were filed by the unions

against the City of San Diego (City) under the Meyers-Milias-Brown Act (MMBA or Act).!

! The MMBA is codified at Government Code section 3500 ot seq. Hereafter all .
statutory references ae to the Government Code unless otherwise indicated.
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The San Diego Municipal Employees Association (SDMEA), the Depﬁty City Attorneys
Association of San Diego (DCAA), the American Federation of State, County and Municipal

. Employees, AFL-~CIO, Local 127 (AFSCME), and the San Diego City Fireﬁghters Local 145 -

- (Firefighters) filed their unfair practice charges on February 1; Februavy 15, February é4, and
March 5, 2012 respectively.” ‘

The Office of the General Counsel! of the Public Employment Relations Board (PERB

or Board) issued a complaint in each of the four cases on February 10, March 2, March 16, and
March 28, 2012, fespectivély. The complaints allege that the City’s Mayor co-authored,
developed, sponsore&, promoted, fuﬁded, and implemented a pension reform initiative, while
refusing to meet and confer with the unions regarding the initiative’s provisions.® This condﬁét

 isalleged to violate sections 3503, 3505, and 3506 of the Act and PERB Regulation 32603(a),

.(b), and (0).*

? SDMEA requested that PERB seek injunctive relief to prevent the measure from
being placed on the baliot. On Febmaty 14, 2012, PERB filed a complaint seekmg injunctive
relief in superior court, The superior court denied the request. On February 21, 2012, after
PERB had scheduled a formal hearing as to SDMEA’s complaint, the City filed a cross-
complaint to PERBs.superior court action, seeking orders staying the administrative hearing
and quashing subpoenas that had issued, The superior court granied the stay, rejecting
PERB’s claim of initial gurisdiotion over unfair practices, PERB’s hearing dates for the
SDMEA case were vacated. On April 11,2012, SDMEA filed a petition for writ of mandate
in the Court of Appeal challenging the stay (Case No. D061724), On June 19, 2012, the Court
of Appeal granted the writ. (San Diego Municipal Employees Assn, v, Superzor Court (2012)
206 Cal.4th 1447.) The City filed subsequent writ and review petitions sceking to overturn the
Court of Appes] order and to stay the PERB proceedings, These petitions were denied.

3 The complaint in AFSCME’s case contained the additional altegation that the City
wnilaterally repudiated a provision of the parties’ negotiated agreement that the City would not
putsue a chatter amendment concerning retitement benefits, OnlJuly 31,2012, AFSCME
withdrew this allegation with prejudice.

* PERB Regulations are codified at Cahforn[a Code of Regulations, title 8,

. section 31001 ef seq.
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On March 2, March 22, April 4, and April 18, 2012, as to the four cases respectively,
the City filed answers to the complainis, denying the material allegations and raising
afﬁrlﬁative defenses.

On Mm.'ch 2,2012, the City filed a motion to disqualify PERB from adjudicating
SDMEA’s nnfair practice complaint based on bias. On March 22, 2012, tile motion was
denied, ‘

‘ On Martch 6, March 13, and June 21, respectively, DCAA, ARSCME and the
Fireﬁghfe‘rs filed motions fo consolidate their .cases with the SDMEA case. On June 29, 2012, |
the motions were granted,

On March 22, March 13, and March 28, 2012, respectively, the City filed motions to
disqualify PERB from adjudicating the DCAA, AFSCME and i?ireﬁghters complaints based on
bias. OnMay 17, 2012, these motions were deniéd,

On March 23, 2012, the Ci_ty filed a motion to dismiss the SMDEA. complaint. On
July 5, 2012, the motion was denjed: -

On July-G, 2012, the City filed a consolidated motion to'dismiss the complaints. On
CJuly 12, é012, *Iche motion was c{enied.

On July 17, 18, 20, and 23, 2012, a formal hearing was conduct;ad in Glendale. .
On October 19, 2012, the réatter was Submitted for decision after the filing of post-
| hearing briefs.

FINDINGS OF FACT .

The Cityis a cﬂarter city with a population of 1.3 million, the ninth largest city in the
nation, The Cﬁfy-CoﬁnciIconsists of iﬁilé-f;lefﬁt')éfs electedby districff A;t‘ail fimes relevant fo

this matter, Jerry Sanders was the Mayor of the Cify.




Tn 2006, shortly after Mayor Sanders took office, the City adopted a “strong mayor”
form of govemance on a trial basis. The Mayor acquired the executive authority previously
hold by the City Manager but lost his {!ote on the City Council, The City Charter states that the
- Mayor is the chief executive o?ﬁcer of the City, thai; he ‘h'os the power to recommend measures

and ordinances to the City Council as he finds necessary and expedient aod make other
recommendations he finds desirable. The Mayor has a veto power with respect to delineated
matters, thougli it is sub]: oct to override by the City Council, In 2010, the w;oters adopted the
strong mayor provisions on 2 permanent basis,

The City has nine represented bargaining units comprising opproximately 10,000
employees, or 97 percent of the work_:force. SDMEA represents four of these unity |
(professionals, supervisors, technical employees, and administrative support and field service
employe.es). The other charging parties represent one wnif each, The remaining two units, -
represented by the Intemnational Association of Teatmsters and the San Diego Police Officers

| Asgsociation, are not involved in this case.
Mayor Sanders discharges the responsibility for collective bargaining with represented

_ employee organizations on behalf the City. He aiso'develops‘ the City’s initial bargaining
proposals and maps out a strategy for the negotiations. Under the City's current praottoe the
Mayor briefs the City Councit on the proposals and strategy and obtains its agreement to
- proceed To perform the actual negotiations, the Mayor retains outsule counsel to be the clnef
negotiator at the bargaining table. The Mayor returns to the C1ty Council with the results of
his negotiations for its approval and adoption. .l

- City ﬁumau Resources Department Director Scott Chadwick is responsible for the .

ongoing relationships with the unions. He provides advice fo the Mayor on labor relations




matters and serves on the bargaining team. The Mayor directs him as tohma’cters of policy and
strategy on bargaining matters.

Jay Goldstone is the City’s chief operating officer. His role includes the functions of
the chief financial ofﬁcer a position the City once staffed Goldstone sefves asa conduit of
information between the Mayor and Chadwick on labor relations matters and is consulted by
the Mayor on top level Iabor-managemenf issues. He is sometimes diréctly involved with the
chief negotiator in contract negotiations. _

Jan Goltisxﬁi’fh is the City Attorney. The City Attorney’s office provides legal advice to
City departments, including the human tesoiirces department, the Mayor, and City Council,
The Origins of Pension Reform in San Diego |

Duripg the late 20th Century, private sector defined benefit plans, especially those for
industrial workers, suffered areatly due to a host of economic factérs, including increased
global conipetition. Pubiic sector pensions by comparison were a model of stability during that
period. Reoently public-employee pension funds have been challenged as a result of weak

performance in the equities markets and decisions to enhance benefits for future retirees not

. accompanied by adequate increases in funding. Retiree health benefit programs also offered to -

public sector employees have suffered due to escalating premium costs. Added to these

challenges, the 1ecent economic recession and resul’cmg dechne in municipal tax bages

pzesented a veritable perfect storm for public employers in terms of meeting their future

financial obligations. Conmstenﬂy throughout the state, public entities, including the C1ty, are

teducing the level of their services in ordet to maintain budgetary balance. At the hearing, the
- “Mayor stated that the C.ity‘wa's committing 20 percent of its annual budget to its retirement

obligations. - Pension reform for public employees has become headline news nationwide,




including accounts of municipalities threatened with bankruptéy resulting in part from the
weight of legally vested obligations to current and future retirees.

The City has a well-documented history of problems in regard to its pension fund, the
San Diego City Employees’ Retirement System (SCDERS), In addition to the pressures
suffered bi{ funds in general, the Cify amended its plan to increase benefits to future retirees
without adequate mieasures to fund those benefits. (See Cify of San Diego (Office of the City
Attorney) (2016) PﬁRB Decision No. 2103-M (Ciiy of San Diego).)* The City becs'nne referred
to as “Enron by the Sea,” The'bailot initiative at the center of this case claimed the unfunded
11ab111ty of the City for future pension obligations to be approximately $2 b11[1on

The stability of deﬁned benefit plan funds is a goal by design; they are intended to be
self-funded and self-sustaining over tlme. The ability for payouts fo remam within the capacity
of the plan’s funds depends on the accuracy and stability of actuarial data, the achievement of
predlcted retirns on invested funds, the adequacy of contnbutmns to the fund’s corpus on a
year-to-year basis, and constancy of the level of promised benefits, In conirast, defined
contribution plans define no payout to retirees and only require a present contribution to
employees for their future savings, thereby avoiding the need for active fiduciary controi.
Here the Mayor W(;uld champion a proposal to impose defined contribution plans on a majority.
of the City;s-new employees. In speeches to the public he described defined benefit plans as
“outd‘ated” for public employees, whom he believed were no longer entitled to better

retirement benefits than private citizens,

5Tn the cited case, the City Attorney was found to have engaged in unlawful bypassing
by urging employees to rescind enhanced retirement benefits that he believed the City had
unlawfully adopted.




The Mavor’s Prior Pension Reformsg

© Arising out of the City’s ongoing struégle to control its pension obligations, Mayor *
Sanders has aocumulatod orooord of reform. In February 2006, the Mayor developed two
ballot measures for th'e'Novomber 2006 election, Proposition B proposed to requioe voter
approval for any Increases in pén’sioo benefits for City employees. Proposition C proposed fo
petmit the contracting out of work through a “managed competition process.”‘. Tho Mayor
directed Chadwick to meet and confer with the unions on an expodited basis.® The imties
negotiated over the language of the ballot measures for approxitnately six weeks before
coming to impasse, Under the City’s local rules, the City Council held a hearing on the
impasse and provided its input to the Mayor with regard to'the ballot initiatives.” Both
propositions went to the ballot and prevailed at the election.

In the spring of 2(368, SDMEA, 'DCAA, and AFSCME engaged in negotiations for
SUCCESSOr agreaments fo be effective _Juiy 1,2008. Retiree benefits were a subj-e{_zt of the
negotiations. After the parties reached impasse, the City Council rejecied the Mayo 1"o reguest
'to implement his last, best and final offer. Council President Scott Peters urged the Mayor to
refurn to the bargaining table with the unions, but the Mayor rejected that guidance. Ina
May 16 letter on behalf the Mayor, Chadwmk informed the nnions that the Mayor would not

improve his last offer. The impasse was not broken, and the City refrained from any unilateral

¥The SDMEA contract has included language that obligates the union to meet and
confer with the City over a ballot initiative proposed by the City that involves negotiable
subjects

7 A PERB administrative law judge found that the City violated its impasse

- procedures in relation to negoﬁatxons with AFSCME and SDMXEA over the two measures.
(Case No, LA=CE-352-M.). The issue there involved negotiations over proposed implementing
ordinances following the passage of the 2006 ballot propositions,
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implementation, electing to maintain the status quo of the expiring memoranda of .
understandin g (MOU),

In response té the impasse, the Mayor developed another ballot measure to achieve his
objectives for pension reform. The measure would have appeared on the November 2008
ballot. This proposal, diréc’ted at non-éafety employees hir-ed after July 1, 2009, would have
fowered the multipliers for calculation of the pension payout,® required averaging of the
highest compensation over fhree;to-ﬁve years rather than one year, required equal sharing of
contributions between the City and employees, and create:d a supplementaﬁ defined

contribution plén.

By letter dated May 28, Chadwick wrote to SDMEA, DCAA and AFSCME demanding

to meet and confer over the Mayor’s November 2008 ballot propbsal. On the same day,
Council President Scott Peters issued a press release indicating his support of the Mayor’s
“reform agenda” and ‘promised to give serious consideration to the proposed measure. “The
City Coun.cil announced a deadline of July 28 for giving final approval to the Mayor’s

proposal, The.unions did not initiafly accept the inyitation to bargain.

City policy requires that if the Mayor proposes an initiative measure he must obtain the.

" Council’s approval. On June 25, 2008, the Mayor presented his ballot méasure to the City

Council’s Rules Committee to fulfill the first.step in the process. Goldstone testified: “[TThe

Mayor didn’t feel that [the] Council was going to . . . impose on 1abor, and so the Mayor did

then propose taking the unsuccessful negotiations to the voters, . . .” At the Rules Committee -

hearing, the Mayor stated that pension teform was the most important of all the issues on his

agenda. Tn the meantime, Council President Peters had developed his own pension reform.

® The nmitiplier refets to a percentage of salary, which, when multiplieduwith the years
- of service, results in the total percentage of highest salary paid in the form of the pension,
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proposal, The Mayor quickly announced that he and Council President Pefers had reached a
compromise proposal for pension reform that would advance to the City Council.

B;;f letter dated June 25, 2008, Chadwick renewed the demand for b;argaining with the
unions over the comp_romise proposal. Ultimately the unions ratified provisions whic‘h
achieved significant savings for the City in terms of the costs of funding the defined benefit
plan for nev hires, Multipliets were reduced and highest salary averaging was adoﬁted
consistent with the Mayot’s proposal.g The compromise E-ilso adopted a cép on pension ‘

- payouts at 80 percent of the highest average salary, a 401 ('k) component of the retirement plan,
anda retireé health trust fand to replace vested benefits for new hires. |

| The agreement with the unions was announced and explatned by the Mayor at va' '

Tuly 22, 2008 press conference. The Mayor statéd that he, as the City’s “lead negotiator,” and
the unions had agreed fo reforms that would allow hi'm to recommend that the City Couneil not
go forward with the November _ba'liot initistive. Projected savings of $23 million annu-ally
were estimated when the measure was fuﬂy implemented. The Mayor credited the parties with
avoiding potentlally costly litigation and the costs associated with the election. The Mayor
withdrew his requiest for Clty Couneil approval of his proposed November 2008 initiative
measure,

| City Attorney. Opinions

In tﬁe midst of the 2008 negotiations impasse, then-City Attm:ney, Michael Ag‘uiﬁe
issued a legal memorandum regarding the possible-ballot measure on pension reform, which

incladed opinions that became central to this case. In his opinion dated June 19,2008, Aguirre

- -siated the Mayor generaily speaking is the “spokesperson for the City in labor relations v}ith

the labor unions and has authonty to set the Cxty 8 bargammg posmon 5o long as he acts.

. “The changes lowered the multxpher rate to 1 0 percent at 55 rather than 2.5 percent
and 2.6 percent at 65, down from 2.8 percent.
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reasonably and in the bests [sic] interest of the City.” In advising on the first of four scenarios,
Agnitre explained that the City Conncil has a constitutional right to present a ballot initiative,
constrained however by the holding in People ex rel. Seal Beach Police Officers Assn. v. City
of Seal Beach (1984) 36 C‘al.3d 591 {Seal Beach), which requires presentation Qf the proposed
ballot measure to the unions for negotiations. In discharging the Seal Beach meet-and-confer
obligation on behalf of the City, the City Council would request that the Mayor present its
proposal 1o the unions and retutn with a repost. If no agreement was reached the City would -
declare its final ballot proposal language, and after a hearing on the matter defermine whether
to place it on the ballot. In this process, the City Council would “control the decisior;s related
to the substance and language of its proposal, and not the Mayor,” “apart from any proposal
the Mayor may wish to present to the Council for its consideration.” Agnirre distinguished
baliot proposal negotiations from normal negotiations, where the Mayor has control during the
negotiations and the Council haé no authority to add now provisions to the Mayot’s proposals.
Recapitulating the practice at the t’%me, Aguitre explained as o a second scenatio that
~ the Mayor “is em;ﬁowered to propose, on beha]i‘ of the'City, a ballot measure to amend the
Charter provisions related to retirement pensions.” Aga;in, “[f]he Mayor is obligated to meet-
and-oonfe£ with the.Iabor organizations prior to bringing a final ballot proposal to the City
Counoil.’;

A third scenario is directly applicable to this case—whether the Mayor can “initiate or
sponsor a voter petition drive to place a ballot measure to amend the City Charter provisions
related to retire‘melit pensions,” Aguirre opined that the Mayor

has the same ri-ghfs as a citizen with respect 'to elections and -
propositions. The Mayor doss not give up his constitutional
.. . -rights upon becoming elected. He has the right to initiate or -
sponsor a voter petition drive, However, such spons orship would
legally be considered as acting with apparent governmental

_authority because of his position as Mayor, and his right and
. i1 '




rosponsibility under the Strong Mayor Charfer provisions to-
represent the City regarding labor issues and negotiations,
including employee pensions, As the Mayor is acting with
apparent authority with regard to his sponsorship of a voter
petition, the City would have the sare meet and confer
obligations with its unions as [where the Mayor proposed a ballot
measure to the unions directly on behalf of the City]. .

Noting Propositions; B and C in.2006, Aguirre explained: “Since the Strong Mayor
Amendment was added, the City Council has repeatedly acknowledged the Mayot’s authority
as the City’s spokesperson on Jabot negotiations . . . to negotiate oft behalf of the City over his
batlot proposals to amend the gharter." The Mayor’s authority as the City’s spokesperson in

labor negotiations 1s found in Council Pb]icy_300-06 (the City’s local labor relations policy)

which defines the labor relations authority of the “City” as including “the City Council and any

duly.authorized, cify representative” (italics a’d;led) (i.e., the Mayor).

Addressing a fourth scenarid, Aguirre wrote that a charter amendment could be
proposed by citiéens using the init{ative process pursuaht td article X1, section 3 of the .
California Constitution. The City conld not alter the proposed measure and no ﬁwet-andj
confer obligation would attach because neither ti;e public agency nor a union was involved.
Consistent with the practice in 2006 as to the Mayor’s previous initiative measutes, mesting
and conferring would be required with the unions prior to enacting “implementing
legislation.”*®

The Mayor denied any recollection of the Aguirre opinion’s discussi-0n of ;che third
scenario as it related to his actions in June 2008. Howevet, Goldstone conceded that the

Apguitre memorandum prompted the Mayor to present his ballot proposal to the City Council

rather than pursus a citizens’ initiative becanse he kaew it would violate his meet-and-confar
- p - -

_ 0The Mayor alluded to this step ifi the provess in his testimony, though it was never
fully explained. BOE
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duties; as set forth m the Apuirte memorandum. The Mayor denied reading the Aguitre
memorandusn, as it wag not his customn to read City Attorney opinions, Buf f.]:}e Mayor did not
deny knowledge of the memorandum altogether, admitting he was dismissive of its
conclusions.

g anuary 26, 2009, City Attorney Goldsmith, who succeeded Aguirre, issued an
opinion'regarciing the City’s obligation in the wake of the PERB administrative law judge
decision in case number LA-CE-352-M. The precise question relates to the City’s obligations
in regard {o i’-cs own impasse procedures, after the decision found that the City had viqiated
those procedures in regard to implementation of the provisions of Propositions B and C, The
opinion analyzes the City’s MMBA obligations in felatioﬁ to the City Charter’s st'rong-mayor
provistons and Council Policy 305-06. "Nothing in the memorandum specifically addresses
City-sponsored charter initiatives, ..

When Chadwick was initially quéstioneci wﬁethér it was his understanding, based on
his reading of the 2009 opinion, that in preparing with the Mayor’s Offics to engage'in
bargaining it is the Mayor who “ultimately makes {he determination of policy with regard o ﬁ
meet and confer position that 'ghe City is going to bring for{yard to the unions,” he answered
yes, He later qualified thgt statement in regard fo thf; 2009 opinion, stating: “That’s where the
practice changed. Where previously the Mayor was the lead negotiator and the Mayor had the
a,uthqrity to malke the proposals and the end-game or the e*:nd result would be Council accepting
ot rejecting tliga Mayor’s proposal, but with the new opinion that laid out the positions, the City
does not have the ability to offer a proposal, absent Council’s conﬁr}nation.”

The Goldsrmth opinion does not explicitly frame that question. But the opinion does
state that the Mayor s responsibilify for representmg the City in labor negotiatxons is a “shared

g duty with the C1ty Ccmnoll . that the Mayor s duty under the MMBA is to “ensure that the
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City’s responsibilities under the MMBA as thAey relate to comml{nication with employees ate
met;” that undér a California Attorney General’s opinion, the public agency’s bargaining
réprésenfatives petform “an admini'sttative function” and are not “an advisory body” to the
legislative body; that the MMBA defines a “central role” for the City Council in directing the
meet and confer process; and that the legislative power of the City Council, while subject to
the Mayor’s veto power, may not be delegated.

*» The Mayor agreed that if he deemed it imPori:ant for the City to achicve concessions or
reforms interms of pensions, he had the authority to determine the City’s objectives and
present proposals to the unions with the City Council’s approval of those objectives.

Mavor Sanders’ Next Wave of Pension Reform

In the November 2010 elecﬁon, P.roposition D, a proposed sales tax to generate

- additional revenue for the City, was defeated by tﬁe voters. Proposition D had bs;en proposed
by the (?ity Co{mc'ﬂ.- Tn response to the defeat, the Mayor met with his staff and discussed
plans for the remaining two years of his tern in office. The Mayor established as one of his
primary cbjeqtives to “permanently fix” the problen of the “unsustainable” cost of the City’s
defined benefit plan. The Mayor’s idea for his “next wave of pension reform” was to replace
the defined benefit plan with a defined contribution plan (i,e:., “401(k)-style plan”) for all new
employees with the exception of p;)lice and firefighters. City Council President Pro Tem
Kevin Faulconer was the co-sponsor of the plan. The Mayor believed pension reform was
needed to eliminate the City’s $73 mii[ign structural deficit before he lefs office, He intended

to propose and promote a campaign to gather voter signatures for an inftiative measure that

= ---would accomplish his goak == - - T

At the hearing, the Mayor offered several reasons for his strategy. He believed the

réforms were necessary for the financial health of the City. He did not believe the City -
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Couﬁcil would use its authority to put tﬁe measure on the ballot. And he wanted the public to
“know that that was the route that we were going.” He st.ated that it was his obligation to tell
the public what he believed “were the answers and the solﬁtions to some of tﬁese issues.” ‘
Though ac,knowl_edging his negotiations over other pe;nsion proposals, the Mayor édmitted that
a relateci purpose was to avoid submitting the proposal to the collective bargaining proﬁess
prior to a vote of the electorate. He stated: “Because on a cifizens’ siénature init.iative, yéu
don’t meet and confer prior to puiting that ontothe ballot. You meet and confer after the
electorate males a decisioft on the i_mpasse.”' The Mayor added that 'tile proposal “was
important enough to take' directly to the voters aﬁa atlow the voters to voice their opinion by
signing petitions o put that on the ballot.” Mayor Sanders’ political judgment told him that
the City Council would not put his proposalzon the ballot “under any circumstances.”' The
Mayor observed that his earlier reform proposals had been “watered down™ by the City
Couneil. So the Mayor decided to pursue his latest proposal as a private citizen.
The Mayor had recently promoted Julie Dubick from policy director and deputy chief
of sfaff to chief of staff in fiw Mayor’s office. The Mayor acknowledged Pubick’s role in his
- earlier pension reform efforts and announced she would be helping him implement his new
phase of pensic_)n reform, At the hearing, Dubick confirmed the Mayor’s view that his proposal -
would not be supported by the City Council. She agreed with the wisdom of the Ivj[ayor
advancing fu‘s im‘tiaﬁve asa privaite citizen, understanding that it would avoid both the_lpro.‘;pect ’
of; compromise that might rgsult from a City Council initiative and the obligation to meef and
confer with the unions. She helieved the 2008 ﬁegotiated solution was “better than nothing;’
--but “not sufficient.”
- Goldstone testified that the question whether this plan would conflict with the Mayor ’s

obligations as the City’s chief labor negotiator never came up, Geldstone bad read the Aguirre
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opinion, but it was of no concern to him once the Mayor announced his plan, Goldstone
believed ti:e question of the Mayor presenting the proposal at the bargaining table was a closed
-cage, that fhe Mayor coiﬂd proceed with his plan as a private citizen, and in doing so avoid
'meeting an& conferring on the subject. Goldstone recalled no discussion or review of th;.a
tegality of the Mayor’s approach, asserting that the Mayor was only obligated for compliance
with the MMBA when he was acting as the City’s chief negotiator.

On November 19, 2010, the Mayor’s communication staff issued a “Fact Sheet” m
advance (_)f the Mayor’s scheduled press conference that day (as was its custom for such
events), alerting the public t.o the Mayor’s plan and identifying Councilﬁzember Faulconer’s
role in helping craft the Janguage of the Mayor’s proposed reform initiative. The media
advisory noted that Favlconer, City Attorney Goldsmith, Goldstone, and Chief Financial
Officer Mary Lewis would be present at the press conference. The 'Fa'ct Sheet stated: “Items
that require meet-and-confer, such as reducing the city’s retiree health care liability, ars
currently in negotiations and on track to have a deal by April, in time to implemeﬁt changes in
the next bgdget.” -1t also noted that Councilmember Richard DeMaio had criticized the
proposal as not going far enough, The announcement was posted on thé City’s website
devoted to news from the Mayor’s office.

The Mayor’s November 19 press conference was held at the Mayor’s Conference Room

on the 11th floor of City Hall. It was repotted on the website of NBC News San Diego, witha

pi'ctuie of thie Mayor standing in front of the City seal and a quote of the Mayor promising
signature gatherers for the ballot measure in the near future.- Councilmember Faulconer, City
Attorney Goldsmith, and Goldstone were present. The Mayor invited Goldsmith because the

_ City Attomey’s legal advice was important to the initiative,
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City Director of Communications Darren Pudéil, a direct report to Dubick, is
responsible for publicizing the Mayor’s policy goals. In the afternoon following the press
conference, the Mayor’s staff sent out a mass e-mail to a Hist of 3,000 to 5,000 community
leaders and otheys, which Pudgil described as an announcement of the Mayor’s plan “to
address the City’s budget issnes” and “carry out the initiatives” he supported. 'The title of the
announcemment is “Rethinking City Government.” The messages indicated they were sent from
“JerrySanders@sandiego.gov.”

At the same time, Councilmember Fa'ulconer issﬁad a similar announcement from his
City- e-mail address, étating he was “pleased to partner with the Mayor to put this together and
take it to [the] voters,” Faulconer noted plans to seek out the support of “several business -
groups.” After referring to the fajled Pr.opoéition D, he concluded: “Irealize dec:;sions like
these won’t always be easy‘pills for some to swallc':}w, but I was elected to make these types of
decisions, to look out for taxpayers, to ensure we’re doing all we can with tax dollars they send
to City Hall.” He pledged his suppoi‘t to the signature-gathering effort,

Records indicate that Pudgil prepared the Mayor for a Dec;ember 3 meeting of one to
two hours with approximately 20 civic leaders at a law firm in downtown San Diego fo discuss
the strategy for moving forward with the measure. Lani Lutar, president of the San Diego
Taxpayers Association, and Tom Sudberry, a one—tir‘ne boarci chair of the Lincoln Ciub, were
scheduled to be present, Theﬁ; two organizations emergéd as leading advocates of pension
' reform leading to the ballot campaign. San Diego Taxpayers Association Vice-Chair G{;,orge

. Y
- Hawkins notified the Mayor that his organization had voted to adopt 4 set of pension reform
principles that included creation of a 401(k)-style plan for new hires -and urged his support for
their adoption, Hawkins supported the adoption of these principles “through the legally

required negotiating process or a vote of the people.” Also in December 2010, Councilmember

17




Faulconer and the Mayor engaged leaders of the business community, The Chamber of
Commerce was included in a discussion of the pension proﬁosal. Faulconer was the organizer
of the meetings.
During December and early January, Pudgil further publicized the Mayor’s initiative.
In the first week of Deéember, Pudgil, from his City e-mail address, e-mailed media
representatives ona pre-assembled list an article published fhat day in Bloomberg Today. The
article touted the Mayor’s leadership on pension reform, Pudgil prepa;reé the Mayor for a
December 6, 2010, appearance on the local tf;le;fision station KUSI.’S “Morning Show,”
Rachel Laing, the Mayot’s deputy press secretary, sent out two e-mails to members of the
Mayot’s staff alerting them fo news articles describing the Mayor’s leadership on pension '
‘reform. In the e-mail attaching the Bloomberg article, Laing asked the staff to share it “with
your coﬁtacts as appropriate.” In a January 7, 2011, e-mail to a media contact, Pudgil offered
to make the Mayor available for a show called “The Factor” to describe what his “bos;;” was
doing to solve the problem of “bloated pensions.” He attached an artiole from the Bond Buyer,
again toutmg the Mayor ] recoxd on pension reform. The Mayor acknowledged this type of
publicity was within the scope of Pudgil’s duties.

Beginning in January 2011, Mayor Sanders enlisted the assistance. of h;is friend and
political consultani/strategist Tqm Shepard. With Shepard leading, Mayor Sanders and
Councilmember Faulconer, established a commiftee called San Diegans for Pension Reform to
raise money for the proposed initiative.

| On January 11, 2011, the Mayor gave his State of Fﬁe City speach. The City Charter
calls for the speech, describing it as a message to the. City Council communicating “a statement
- of the conditions and affairs of the City” together with “recommendations on such matters as

he or she may deem expedient and proper.” A draft of the speech, prepared by the Mayor’s
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speech writer, was circulated for comment ;mong the Mayor’s senior staff, including his chief
of staff, pc;ﬁcy director, and director of con&muﬁications.

In the speech, the Mayor stated: . .. Iwill give you everything IThave to ses out plans
‘through.” Efe laid out two areas of “sustained. focus™: building an inclusive state of prosperity
and completing his administration’s financial reforms, In regard to the latter objective, the
Mayor idegtiﬂed the creation of a “401(k) style plan for futurc-employees.” He returned to the
subject in preater detail, beginning with the statement that for the past ﬁve years he had
“channeled [his] disgust at [his] predecessms recklessness into positive reforms that protect
taxpayers to the greatest extent the law allows.” After acknowledgmg the success in cuiting
- tetiree Costs and stating his intention to negotiate further reductions, he stated that he was .
“rethinking pensions even further,” The Mayor then announced that as “private citizens”
‘ actmg in the “pubhc interest” he would bring forward a ballot initiative, along with
Cmmcxhnember Fauloonei and C1ty Attorney Goldsmith, that would permanently ehmmate
defined benefit pensions for new employees. As a point of emphasis, the Mayor asserted that
“40 pension teform—not mine ot anyone else’s—can éenerate savings fast enough to close our
looming budget deficits.”

The following day, Pudgil issued a press release restating the Mayof’s themes of the
“next wave of pensioﬁ reform” and laying out a “vigorous agenda.” A member of the Mayor’é
staff prepared talking points for a January 14, MSNBC intexviéw, as well as a January 19, 2011
radio show. An e-mail blast was sent providing the i;zternet link to the‘MSNBC video.

The M’a}rér testified ﬂlaf he perceived no confliot between his official role as the Mayor,
" including that of chief Hiegotiator, and his capacity toact as a private citizen in pm‘sui;lg his
 pension reform initiative, The Mayor never directed his negotiators to present his ideas for the

- mandatory 401(k) plan to the unions. Mayor Sanders believes the oooupant of his office by
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necessi& must be able to simultaneously engage in private political campaigning while also
serving as an officer of city government, The Mayor testified: “[When yourun for office and
you run for a second term, y;)u’re doing both, You're not allowed t.o caﬁipaign on City time,
but elected officials also don’t have private time per se. We don’t get \-Iacation time, We don’t
get sick time, We don’t get any of those, You move back and forth in the electoral process all
the time.” The Mayor believed he made it clear t6 the public that he was pursuing the initiative -
campaign as a private citizen, as reflected in his State of the City spe;ach. He also testified that
. he informed the editorial board of the San Diego Union Tribune, news writers, and telev.ision
interviewers that he was advancing his initiative in a private capacity. Pudgil conceded that
~ the Mayor never directed him in his outreach activities 'to stress that he was carrying the
initiative as a private citizen. Although Pudgil appeats not to have made the point in his
commuﬁications, there is evidence that the press was aware of the Mayor’s contention that he
could promote the initiative as a private citizen. The Mayor admitted never clarifying for his
staff that his activities were undertaken solely as a private citizen. |
The Mayor’s top level staff was aware of the pension reform proposal and supported
the launch of the initiative. Dubick, Pudgil, Goldé’rone, Aime Faucett, a former aide to
Councilmember Faulconer who assumed Dubick’s vacated position, and others playe;-d
supporting roles. Goldstone and Dubick testified that fhe decision to pursue an initiative was
discussed by the staff, Faucett, who attended December 2010 strategy meefings at Sﬁepard’s
office, suggestecl that there was an expectation that the 'Mayo}’s staff woufd support his 'éffort.
No one was told explicitly of fhe option not to participate, and no one actually declined to
-particlpate The Mayor denied directing Pudgﬂ to engage in.the public relaﬂons effort, but
‘ nover told Pudgil to cease his work once it was undertaken. He acknowledged that Pudgil may

have assumed it was within his scope of duties.
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The DeMaio Plan

In ear_ly November 2010, and also in -response to the defeat of the sales tax measure,
Councilmember DeMaio announced a five-year ﬂna.ncial recovery planina px_xblication called
 the “Roadmap to Reoov-e;'y.” DeMaio’s plan also included the substitution of a defined
coniribution plan for new employees, but with no exception for safety employees. The
‘DeMaio plan would. have imposed a “hard cap” on pensionable pay by limiting the pay rates
upon which the yéarsuof-seryice multiplier is applied. : -

Tn contrast fo the DeMaio plan, the Mayor’s plan included a freeze on the City’s total

payroll, The total payroll éap provided the flexibility to ameliorate the early losses assoclated .

with the transition to the new plan by reallocating other savings in employee compensation,
The Mayor believed the pensionable pay freeze was legally vulnerablé in contrast to his plan.

DeMaio issued a press release in January 2011 claiming City Attorney Goldsmith had
{ssued an opinion that his plan was iegal. DeMaio calted on the Mayor :aud the City Council to
act on his proposed measures. In another press refease, DeMaio urged the unions “to accept an

.offer made with the nnanimous support of the Mayor, City Council, a;nd City Attorney to
negotiate 4 final and complete resolution to the city’s pegsion woes™; and that if the unions did
not accept a'con;promise, his proposal woﬁld be taken “directly to .a vote of the people,”

The Lincoln Club and San Diego Taxpayers Association were early supporters of the
DeMaio plan. The Lincoln Club’s leaders included T.J. Zane, Steven Wiﬂiams, Bill Lynch,
and Sudberrgr. Other business interests included the San Dié’go Chamber of Commerce, .
San Diego Lodging Industry Associapion, and Building Tndustry Association of San Diego

County..—..:: T UV o ST
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" The Compromise Version of the Tnitiative

News reports from the San Diego Union Tribune posted on the intermet described the
competing proposals and quoted the Mayor as claiming his plan was “more legally defensible”
than the DeMaio plan. In Mafch 2011, the Mayor’s groub commissioned a iegal opinioﬁ that
the freeze on pensionable‘ pay could not be implesnented unilaterally because the City has a
continuing obligation to negotiate waées. DuBick was in_ contact wit§1 the law firm retained by
Shepard’s committee for that purpose. ‘

With a view to supporting the Mayor’s proposal, Goldstone asked the chief executive
officer of SDCERS to have the fund’s actuary conduct a financial analysis of the Mayor’s
proposal. The City indirecily pays for the actuary’s services. On behalf of the Mayor and his
pension reform committee, Goldstone retained an outside consulting firm to conduct a
financial analysis of the Mayor’s plan. Through Goldstone’s connections, the ﬁrm obtained
access to SDCERS’s retirement program database. The purpose of the analysis was to support
the Mayor’s view that his propesal wo‘uld allow the plan to avoid deficits in the initial yeats in
contrast o the DeMaio plan, | .

At g meeting in.approximately March, representatives of the Lincoln Club and
San Diego Ta:c;iayers Association infc;rmed Mayor Sanders that.only one proposal should be
on the ballot, that the business community and its citizen allies only Waﬁted.to fund one
initiative, and that the groups involved had the finances to put their measure on the ballot
regardless of the Mayor’s plans. At the time, %he Mayot’s commiitee had raiéed approximately
$100,000 of its own funds. Negotia,tionls between the Mayor and those supporting fhe DeMaio
plan took place over a three-to-four week period at meetings attended by the Mayor,
Councilmenber Faulconer, Go [dstone, Dubick, and Fauceit. Private citizens atiending

included Zane, Lynch, Williams, Paul Robinson, and April Boling. Boling had been active in
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politicsrand was the treasurer of San Diegans for Pension Reform, She would become one of
the official sponsors of the ballot proposition, along with Zane and Williams.

Pudgil prepared talking points for the Mayor’s March 17, 2011, appearance on & KUSI
San Diego People Program. Iﬁcludéd was the Mayor’s intention along with Counoihnembér
Faulconer to reveal their “ff] package” in the “next couple of weeks.” During i\d arch the press
reﬁ orted ;that the Mayor and Councilmember Faulconer wete plauniAng to present their initiative
ahead of DeMaio’s proposal. The Mayor’s meetiné agendas assigned responsibility to Pudgil,
Faucett and another policy staff member for a pre;ss copferénce on ’I\.fiarch 24; 2011, Atthe
news GOﬁferenEe, the Mayor announced his intention to move forward with Councilmember
Faulooner. The May& objected to one of theso news articles describing his proposal as
contributing to his “legacy” as the Mayor, because he never used‘tha.t term ot considered the
prop_oéal in that way. |

Through their negotiations, the Mayor and DeMaio camps ultimately agreed on a single
proposal. The compromise proposal allowed police to continue in the existing plan, but
ex'cluded firefighters. The Mayor’s total cap on payroll was rejected. The Mayor testified that
the negotiations had been “diffionlt,” and while not liking every patt of the proposal he agreed
that the parties had come up with a proposal he thought was “important fo,the City in the long

m

.
The San Diego Taxpayers Association hired the law firm of Lounsbetry and Low to

draft the language of the compromise pro posél. Lounsberry attorneys were present during the

meetings fo negotiate the compromise. On lobbying disclosute forms, the firm indicated it

...received $18,000 to lobby the-Mayor, Councilmember-Haulconer, City Attorney Goldsméith,

" Goldstorie, and Dubicic regardiﬁg pension refotm. Lounsberry testified, denying that he

lobbied the Mayor and asserting that the forms were prepared simply ount of an abundance of
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caution, The-San Diego Taxpéyers Association provided Goldstone and Dubick drafts of the
indtiative prepared by the Lounsberry firm, and they provided comments back through Lutar,
Goldsmith was quoted in a news report asserting the initiative “does provide pension relief
within legal parareters.” During this period, Gol;isfone was also asked to comment on the
financial consulting firm’s analysis of the Mayor"s proposal.

On April 4, 2011, Boling, Zane and Williams submitted to the City Clerk a notice of
intént to citculate their petition amending the City Charter, entitled the Comprehensive Pensi{-)n
Reform Initiative for San Diego (CRPI). The petition was sponsored by San Diegans for
Compre;hensive Rensibn Reform (CPR Committee); which described itself as supported by a
coalition of signatote gatherers. The CPR Comumittee \n;as in turn officially spo?asored by the
Lincoln Club. Zane, the Lincoln Club’s executive director, became the chair of the commitfee,
Williams was a past board chair of the Lincoln Club. The provisions-of the measure included,
 infer alia: (1) phase-out of the defined benefit plan for all current mem}aers and replacement
Wi.th a defined contribution plan for new employees; (2) a cap on the defined benefit equivalent
* to 80 percent at age 55 of the member’s highest three years ;)f base compensation for newly ‘
hired policé officers, with a disincentive for early retirement; (3) an equal division of annusl
contr.ibutions between employees and the City for members of the defined benefit plan; |
(4) disqualification for deﬁnéd benefit pen:sions for employées convicted of a .felony related to
their employmenf; (5) elimination of tixe requirements for a vote by retirement system
members on an amendment to the system and for avote by retirees on any amendment
affecting the vested benefits of retirees; and (6) establishment of the City’s initial bargaining
. --position regarding base compensation for the calcﬂation.:of pension benefits set no 'hig}';eg than
the levels in the 2001 salary ordinance for a petiod of five years. The Mayor acknowledged

that City Atiorney.Goldsmith.had reviewed the language of the measure. Lynch asked the
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Mayor if-he approved of Zé.ne running the campaign from the Lincoln Club, Though
preferring Shepard, the Mayor agreed, o
Qn April 5, a normal wotk day, the Me;yor led a press conference on the concouse area
outside City Hall to acknowledge the successful filing of the petition. The Mayor’s staff
prepared his statement and briefed him on the contents of the petition. KUSI, airing at
10:00 p.m., reported that the Mayor and Councilmember DeMaio had reached a comptomise.
The Lincoln Club and San Diego Taxpayers Association wfsre mentioned as having brought the
two officials together. Gatherec_l.behind the Mayor, among others, were Councilmembers
" Faulconer and DeMaio, City Attorney Goldsmith, Boling, Zane, and Lutar. DeMaio spoke and
credited the Mayor for brokering the compromise. The KUSI report conveys thé_ idea that the
. Mayor and Councﬂmember DeMaio were responsible for developing the joint pro.pdsél. '}.:‘he
Mayor touted his record of achieving the poals he had set as mayor for taxpayers and
employees in terms of pension teforms, The Mayor again believed both he and City Attorney
Goldsmith were presen’; in their capacities as private citizens. There is no evidence the Mayor
stated he was actin.g as a private citizen on._this occasion.

. During the summer aﬁd fall of 201 1, the Mayot’s staff, most notably Pudgil, continued
the public relations sffort t;n behalf of the initiative by conducting ouireach to b(;th the print
and broadeast media, providing quotes, and arranging for appearances. Talking points for

various speaking appearances wese prepated that describe the pension initiative. Mayor
Sanders supported efforts to .solioit the signatureé needed to qualify Proposition B. Someone

on the Mayor’s staff prepared a solicitation lefter from the Mayor to members of the San-Diego
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Chambey of Commerce, di‘recting supporters fo a websife and their petition signatures to a
© {isted e-mail ac.idress.”

Dybick believed that until the initiative was actually filed, her activities related to
éssessing the viability of the plan constituted official business, Golt:istone shared a similar
view believing that consideration of the initiative and the work of launching it was legitimate
City business, while the private-citizen activity only commenced when the signature gathering

began, Once the initiative was filed, Dubick reminded the staff that their work in support of

the Mayor’s initiative was not official City business and that they needed to submit leave slips -

for the tirne they spent on the initiative in order to comply with the City’s conflict of interest
code. Only Faucett and Pudgil submitted leave.slips for small increments of time indicative of
pension work (a total of six between the two of them) that ocourred prior to the April 2011

news conference. Pudgil presénted only four leave slips for the period after the April 2011

news conference. As a possible explanation for the paucity of leave slips, Dubick assumed.that’

all staffers knetw that activities in support (;f the Mayor’g “private” initiative were to b‘e done
on non-work time and tﬁat they had flexibility to conduct these activities during the work week
because they were salaried employees.

| According to campaign disclosure statements-for the period of J anvary 1, through

© June 30, 2011, San Diegans for Pension Reform contributed approximately $89,000 fo the

T Dyring this period of time, a news report cited the Mayor as previously declaring his
support for the initiative as a “private citizen” and suggests that for him to declare his sypport
“as Mayor of San Diego” would “legally require” him to negotiate with the unions, The
reporter expresses skepticism regarding the Mayor’s representation of acting in an unofficial
capacity, noting that the Chamber of Commerce solicitation letter “certainly makes it appear
that he’s not averse to playing the ‘Mayor Card” on the QT.” Another article reported the
Mayor’s explanation of the dual roles he plays as elected official and private citizen, after a
reporter questioned whether the Mayor could bring the initiative forward as a private citizen in
order to avoid negotiating with the unions. : :
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CPR Committee. The Lincoln Club donated $56,000, DeMaio’s committes donated $i5,000.
Total receipts for the period amounted to $235,000, ‘

Following the submission of 116,000 petition signatures, the Clty Clerk certified the
measure for the ballot in Noveﬁber 2011, ‘
2011 Confract Negotiations

Between Jatwary and May 2011 all six of 'the City’s union's \;fete engagéd in
negotlatmns for successor MOUs, Sepan ately but conourrently, all of the unions negotiated
over a City proposal to reduce expenditures for setiree health benefits through a long term
agreement. The Mayor led both sets of negotiations As to retiree health benefits, the parties
agreed to significant changes aimed at containing the City’s costs, mciudmg the freezing of
City conteibution levels and delaying \iesting for employees hired before July 1, 2005. In May
20.11 the dty Council approved the resolution implementing the changes. The Mayor’s Fact
Sheet at fhe time claimed the achievement of $714 million in savings for the City over 25 years
(an amount later revised o $802 2 million) and a reduction of the City’s unfunded liability
from $1.I.b1111<_m to $568 million. The Mayor described the “historic” agreement as providing
“record savings” for fhe City. In adc{ition, the City and SDMEA agreed to-a one-~year
extension of their mﬂﬁact through 2012, as did the Firefighters. The agreements included
changes negotiated with respect to pension beneﬁté.
The City’s Reﬁsals to Mest and Confer

By=Iétter dated July 15, 2011, Ann Smith, attorney for SDMEA, issued a demand fo the
Mayor to meetf and cdnfer over his “much publicizec& ‘Pension Reform’ Ballot Initiative.” The

R .

.'-1etter objected to the Maym § failure to offex negoﬁaﬁons of the matters contamed in the

proposed measure, and st'lted that if the Mayor did not present hzs own pl oposal the unions

. would presume his openmg proposal would be the contents of the CPRL Smith objected to the
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Mayor “bargaining” with entities, not the unions, “inside and outside the City.” Mayor
Sanders referred the letter to the City Attorney for a response. A second letter from Smith
dated August 10, 2011, repeated the demand. |

) By letter dated August 16, 2011, City Attorney Goldsmith responéied, answering that he
“assumes that [the demand] is referringAto a oitizen nitiative . . ; entitled [the CPRI}” that had
been filed by Boling, Zane and Williams. Goldsmith stated that the City did not believe that
the filing of the CPRI triggered a duty to meet and confer because the City Couﬁoil had a legal
duty to place the measure on the ballot and “ﬁo authority v&-rithin the meaning of the MMBA,
s;pecifioaily . . . section 3505, to make ‘a dgterminatiou of policy or coutse of action;’ when
presented with a Charter amendment proposed by citizen initiative.” The City’s position relied
on the principle whereby state law on the charter amendment pro-cess pre-empts “any
attempted munibipai regulation in the same field” and mandates that the City place a qualiﬁed
'measure on the ballot, If the initiative received the necessary signatures, “there will be no
* determination of policy or course of action by the C_ity Couneil, within the meaning of the
MMBA, triggering a duty to meet and confer in the act-of placing ti‘le citizen initiative on the
* ballot,” Goldsmith directed copies of his letter to the Mayor and members of the City Council

By letter dat;d Septémber 9, 2011, Smith responded, claiming that SDMEA’s demand

was directed to the Mayor, not City Council; that the Mayor had made a “determination of
policy for ti":is' City related to mandatory subjécts of bargaining” and sponsored “this “pension
reform’ initiative in furtherance of the Cify’s interest as he ‘defines them.” (Origiiaal énipha,sis.)
Two additional letters were exchangéd withoﬁt any change in the City’s position. éopies of
Smith’s September 9 letter were sent to each City Councilmember. In her leter, Smith ﬁrged

the City Council to obtain independent legal advice regarding the City's obligations under the
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MMBA. The Mayor never directed Chadwick fo open negotiations with the unions regarding
_his pension proposal. .

DCAA President George Schaefer spoke with Chadwick on September 15, 2011..'
Schaefer joined in Smith’s view that the City was under a duty to meet anci confer over the
Mayot’s pension reform initiative. Citing Seal Beach, supra, 36 Cal,3d 591, Schaefer asserted
that the duty to bargain attached in this case because the initiative would change matters within
the scope of representation. |

The City a.lso rejected writt'en meet-and—confér demaads of 1‘:he Firefighters and
AESCME, a;serting that it played no role in the subtmlssioﬁ Proposition B.

‘The Passage of Proposition B

At a February 23, 20 12 press conference, the City announced its structural deficit,
which ﬁad beeﬁ estimated to be $73 million in 2010, had been eliminated. By April 2012, the
City was anticipating a balanced budget for the fiscal year beginning on July 1, 2012, with a
projected budget surplus of $119 miilion for the next five years, -

At the June 2012 election, the City’s voters approved Propositionﬁ with approximately
67 pereent of the count, Mayor Sanders was the keynote speaker at the post-election

Acelebration held at the Lincoln Club, Aﬁer a brisf introduction by Zane, the Mayor spoke,
| thanking Zane, Lutar, Lynch and the Lincoln Club for supporting Proposition B He declared
Proposition'B as the latest in a list of fiscal reform measures including the pension reform
negotiated in 2008,
ISSUE
ooz Did th'e City violate its duty to1heet and confir as a result of the Mayor’s deveiobment,

“sponsorship and promotion of his pension reform proposal coupled with the City's refusal to

negotiate with unions over the matter?
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CONCLUSIONS OF LAW ’ :

The complaints in these cases allege that Beginnir;g in April 2011, the City, throuéh its |
agents, including M#yor Sanders, “co-authored, developed, sponsored, promoted, funded and
implemented a pension reform initiatiye," while refusing the unions’ demands to bargain over
the matter, | -

The unions cotitend that Mayor Sanders, with the support of key City staff and the
citizen. al_liés, initiated, crafted and promoted a campaign for drastic pension reform that was ‘
designed to avoid the City’s obligation to meet gnd confer over the proposed changes. The
City violated its meet-and-confer obligation as a result of the Ma}lror making a “policy
decision” to pursue further pension reform through an initiative measure, his choice not-to
recuest the City Council’s aiioption of his proposal, and the City’s aequliescence in the Mayor’s .
actions, resnlting in the City obtaining the benefits of Proposition B without i)a;‘gaining'wheﬁ
the measure was apptoved by the voters. The unions further claim that the City cannof avoid
its duty to meet and confer on the grounds that the Mayor is acting as a private citizen, because
the City is hable for the acts of the Mayor under the principles of agency.

The City counters by arguing that any pubhc official, mciudmg the maym of a city,
acting as a private citizen, is lawfully entitled to draft an initiative measure and seek private
citizens fo carry it forward, as Mayor San@ers did in this case. Sin;;e a charter amendment to
change the City’s retirement systém can only be prompted t;y the City Council or the oitizens,
the Mayor is lawfully entitled to putsue the citizens® initiative strategy, when, as hete, the
Mayor oonsiders the City Council disinterested in such a charter' aniendment. Seal Beach,
supra; 36 Cal 3d 591, held thata- clty councxl has an obligationto meet and confer over u‘,s own
proposed initiative; but the court expressiy declined o declde that such an obligation apphes to

a citizens® initiative. Thus, only the “pubho agency” (i.e., the City and not the electorate) is
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obligated by the MMBA fo meet and confer over an initiative measute (i.e., its own), and
therefore the citizens may bypass the City Council and legislate directly as they did hete.
The Mayot’s Policy Decision

Consistent with the complaints, the unions argue that the Mayor made a policy decision
to proceed with pension reform, and, as a result of the City Council"é inaction, the éity,
achieved a unilateral change in terms and conditions of employment. The unions in essence
argue a unilateral change theoty. (See Moreno Valley Unified School District (1982) PERB |
Decision No. 206, p. 4, affd. in part & revd. in part (1983} 142 _Cal.App.Sd 191 [establishment
of any term ot condition of employrent prior to coﬁpietion beérgaining].)lz

The elements of a unilateral change violation are: (_1) the emplogrer' breé,ohed or altered
the parties’ written agreement or its own established past practice; (2) such action was taken
without gmng the employee organization notice or an opportimnity to bargain over the changs;
(3) the chénge w;xs not merely an isolated breach of the contract, but amounts to a change.in
policy (i.e., it has a generalized effect or continﬁir;g impact upon bargaining unit members’ ternﬁs
and conditions of employment); and (4) the change in po]icy' conc-ems a matter within the scope
of representation, (West Side Healtheare District (2016) PERB Decision No. 2144-M.)

Seal Bea.ck, supra, 36 Cal.3d 591, describes -a unilateral change. Analysis of the
slements of the unilateral change test was unnecessary because the only contested issue was
whether the citgz was required to provide the union with an opportunity to meet and confer
priot to taking action. The city implemeﬁted new ferms and condition of employment for its

einployees, after ifs city council proposed them as charter amendments pursuant to its

12 The Maym s rejection of the unions’ demands to meet and confer can also be treated
as a flat refusal to bargaitt. (SlerraJoint Community College District (1981) PERB Decision
No. 179. ) The flat refusal theory apphes in any unilateral ohange case where a ba1gam1ng
demand is also rejected.
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constitutional power (Cal.' Const., art. XT, § 3, subd. (b)) and the voters approved the
amendments: at the election. The citywas charged w.ith 1a-ck of compliance with the MMBAs
meet-and-confer requitement, The city argqed ;hat it had “absolute, unabridged constitutional
authority to propose chaster amendments to ifs electorate, which authority could not be
impaired or limited by the requirements of the MMBA.” (Seal Beach, supra, 36 Cal.3d at

p. 596.) Bmphasizing that the statute intended to establish a ‘.‘procedtu'e for resolving disputes”
regarding terms and conditions of employment, rather than prescribe “standards” for s’uch‘
(id. at p. 597), Seal Beach construed section 3505™ to tequire harmonization with the city
coﬁneil’s constitutional right to propose initiative législation. (J_Td. at pp. 598-601.)
Harmonizing the two, the court held that the meet-and-confer process is to take'place before
the vote and implementation of a charter amendment. (Jd. atp. 602.) Seal Beach noted

prior cases of city charter pltéempt;;oﬁ by the MMBA in cases of direct conflict between the
substance of local Iegislatioz} and the tequirements of the statute, (Id. at pp. 598-399.)

Seal Beach describes its application of MMBA pl:eempﬁion ag an “g fortiori” case because
imposition of the meet-and-confer requirement on a city council proposing a charter
amendment is only a procedural overlay on the local legisiati\jé activity. ([d. at p. 599; see
Baggeitv. Gates (1982) 32 Cal.3d 128, 139.) “Cities function both as employers and as

democratic organs of government. The meet-and-confer requirement i an essential component

T Section 3505 provides in pertinent par:

The governing body of a public agency, or such boards,
commissions, administrative officers or other representatives as
may be properly designated by law or by such governing body,
shall meet and confer in good faith regarding wages, hours, and
other terms and conditions of employment with representatives of
such recognized employee organizations; as defined in '
subdivision (b) of Section 3501, and shall consider fully such -
.-presentations as are made by the employee organization on behalf
of its members prior to atriving at a determination of policy or
course of action, )
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of the state’s legislative scheme for regulating the city.’s employment practices. By coufrast,
the burden on the city’s democratic functions is minimal.” (,S'ea;l Beach, supra, 36 Cal.3d at
p. 599.) The city’s constitutional right to propose charter amendments was not absolute.
Legislation changing negotiable ferms and conditions of employment can occur by .
action of the public agency’s governing body alone or by its proposal for legislation submitted
to the clectorate. (Vernon Fire Fighters v, City of Vernon (1980) 107 Cal. App.3d 802 (City of
Vernon), Seal Beach, supra, 36 Ca1.§d 591.) The fact tﬁat the electorate must vote to adopt a
proposed ballot measure in order to complete the-unilateral‘ change does not alter the
consequence in tert_ns’ofimplementation ; the vote merely coﬁsummétes the goverm':ng board’s
proposal for a change of policy. According to the ﬂnions, the City achieved iis implementation
of a policy change as a result of the Mayor exercising his pdlicymaking authority to propose
the legislation and 1agmching the citizens’ campaign, and the City allowing the Maﬁ:or’s
propé'sal in the form of Proposition B to be placed on the ballot without providing the unions

an opportunity to meetf and confer.

PERB has held that a unilateral change occu_£s when the employer demonstrates a clear

intent to change a policy affecting terms and conditions of employment with no subsequent
wavering of that intent, and the employer has taken conctete steps to effectuate the change

" even if its action falls short of actual implementation, (Folsom-Cordova Unified School

District (2004) PERB Decision No. 1712; City of San Juen Capisirano (2012) PERB Decision

No. 2238-M; City of Vernon, supra, 107 Cal,App.3d 802; 822-824 [entire policy ordered
' tesoinded, not just portion enforced].) The record establishes that the Mayor announced his
iﬂtenﬁf;);‘l i5 séefﬁi;r?pféﬁéﬁéﬁon -Qf 2 ne_w poixcy regarcimg ﬁé}xsions. He did so at the

November 2010 press conference, his State of the City speech, and again at the April 2011
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. press conference, The Mayor emphasized that his latest proposal was a critical abjective of his

administration and the focus of his remaining years in office.

The City contends that the Mayor and Councilmember Faulconer only had a “concept”

for pension reform, and even that concept did not become Proposition B because it was altered
iﬁ negotiations. But the Mayor acéepted thé compromise of his proposal in order t6 obta}in the
| support of the Lincoin Club and San Diego Taxpayers Association, and officially announced at
the April 2011 press conferetice that his reform initiative was proceeding to the ballot,
consistent with his previously stated goal. The Mayor acted on his intention to pursue pension
reform, satisfying the requirement for taking concrete steps toward implementation of a new
policy.

The City does not dispute that the Mayor’s proposal contained matters within the

scope of representation and that the City 1'ejeci-:ed the unions’ demands to meet and confer over

that proposal prior to the reforms being enacted through the passage of Proposition B. As in
s‘eal. Beach, supra, 36 Cal3d 591, the critical question is whether the Mayor’s announced
conimitn:gent to pursue a citizens’ initiative triggered a duty to mest and confer on the part pf
the City. The unions argue the City had such a duty based on the principles of agency. Thé
Mayor is an agent of the City by virtue of the statute—which compels a duty to meet and

| confer on the City and its designated representatives— and by virtue of common law agency
principles—which prevent the City from arguing that the Mayor’s pursuit of the initiative as a
private citizen relieves the City of its statutoty obligations.

Statutory Agency

- .+ .. .The MMBA has two-stated purposes: ““(1) to promote full communication betwegn
public employers and employees; and (2) to improife personne] management and employer-

employee telations within the various public agencies.” (Seal Beach, supra, 36 Cal.3d at
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p. 597.) “These purposes are to be accomplished by establishing methods for resolving
disputes.over employment conditions and by recognizing the right of public employees to
otganize and be represented by employee organizations,” (fbid.} The principal method for
resolution of disputes over employment conéitioqs is the meet-and-confer process.

Section 3505 speaks fo the obligation to meet and confer, the core, reciprocal duty
imposed on the public agency and its employee organizations. It also containg language
referencing the prohibition against unilateral changes _in terms and conditions of employment
that is applicable to all the statutes administered by PER.B. (See Berkeley Unified School
District (2012) PERB Decision No, 2268, p. 12.) The sccond clause of the first sentence sets
forth the general duty to meet and confer, ‘rec'luiring that the governing board and its designated
repreéentatives “consider fully such presentations as are made by the employee organizafion on
~ behalf of its members prior to arriving at a determination of policy or course of action.”
(Bmphasis added.) Seal Beach iltustrates, unremarkably, that a city council’s decision to -
propose an alteration of terms and conditions of employment by way of a chatter initiative is a-
determination of policy or course of action that triggers a duty to meet and confer.

The City maintaing that only the City Council can make a determination of policy by
virtue of section 3505 and the Mayor lawfully chose to avoid such a determination by-
undertaking an initiative campaign as a private citizen. The City argues that the MMBA
“assumes that the governing body is tnaking the ultimate determination of policy or course of
action. If there is nio council involvement in any determination of policy or course of action,
there is no duty to meei and confer.” (Original emphasis.)** |

‘Section 3505%s command isnot limited to the governing body. Aithough the governing

. body is 18gally responsible for enacting legislation on terms and conditions of employment

" Hereafter all emphasis in quoted material from the parties’ briefing is in the original,
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{e.g., most often by adopting a tentative agreement'), the duty defined by section 3505 is also
imposed on “other representatives as may be properly designated by law or by sucil governing
body.” The Mayor is unquestionably Sucﬁ an “other répresentative.” Nor can section 3505 be
read as confining ﬁseif t0 pplicy determinations or intended courses of actions of the goveraing
body. PERB has construed all of the statutes under its jurisdictions as requiting negotiatiqns
on proposals to change nggoﬁablé subjects regardless of whether accomplished through
legislative action by the governing body. (See Huntington Beach Police Officers’ Assn. v, Cz'z‘y'
of Huntington Beach (1976) 58 Cal.App.3d 492 [chief of police]; O@riimns (2009} PERB
Decision No. 2030-M [supervisor]; Los Angeles Um‘ﬁed'Schoc;l District (2002) PERB Decision
No. 1501 [district superintendent acting on recommendation of chief of police].) T hf;refore as
the City's chief negotiator, the Mayor has a duty by the terms of the statute to ﬁrovide advance
notice z;nd opportunity to meet and confer over proposed changes.

The Clty’s claim that the Mayor lacks authority to make a policy decision interms of a
ballot measurs (only the City Council has that ri.éht), and any attempt to do so would amount
to an unfawful deiegatio-n of legistative power, is misdirected. The policy decision relevant fo
. the MMBA is one to change negotiable subjects, not wheﬂlex.' to seek placement of a policy to
that effect on the ballot. In thé Seal Beach sit.uation, the city council is not legislating per se,

* but'offering a proposal to be adopted by legislative action .on the part ofthe electorate. By the
same re;rsot:;ing invok.ed by the Mayor, a majority lof‘ the City Council’s members could
propose an initiative measute as private citizens for the express purpose of circumventing the
duty to meet and confer, thereby reludering the requirement of Seal Beach ineffectual. The
City; as the public agency, has a-duty to refrain from unilateral action undertaken by fhe“

.. Mayor, not simply because he is a City. official with policymaking discretion, but becavise he is

* . a statutory agent for purposes of meeting and conferring.
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The City also contends that the Mayor has no authority to make a bargaining proposal

to the unions without the City Council’s prior approval, and therefore he could not present his -

initiative proposal directly to the unions. The unions do not dispute that cutrently the Mayor

must obtain prior approval of all initial bargaining proposals including bafiot proposals. 15 But

they rely on the City Charter, which establishes a “shared duty” between the Mayor and the

" City Council for discharging the City’s duties under the MMBA and City policy which
requires that the Ma&o} present any proposal for an initiative measute fo _the City Council. The
City pharter does afford the Mayor authority to revommend “measures and ordinances” he '
-f’mds “necessary and expedient” to the City Council, and the Mayor decide;i to pursue a
legistative “measure” hete. He communicated his policy. decision to the City Council in his -
State of the City speech, which, according to the City Charter, is to include reconmend.ations‘
to the Council on the affairs of the.City. By seeking the City Council’s approval for initiative
propo.sals and complying with Citg,r policy in the pasff, the Mayor has treated the Ci’ty Council
as his superv}sing authotity in labor relations terms, In terms of his statutoty duties, the Mayor
has gone outside the chain of command. The Mayor cannot have it both ways; he cannot be
{acking in authority to make decisions on labor relations matters, fet also have the abﬂitﬁz fo
take actions that have the effect of changing terms and conditions of employment. The

" Mayor’s failure to consult the City Council demonstrates a breach of the shared statutory

_ responsibility, which the Council could reasonably hax;e rebuked if Ki’c had so chosen, Itis true

7 th_:er; that by allowing the Mayor to bypass the Ci-ty Council in the manner that he did, the City
Council abdicated its supervisory responsibility under ‘the MMBA. (Volers for Responsible

5 According to Chadwick, this policy took efféct after City Attorney Goldsmith’s 2009

memorandum, Nothing in the 2009 memorandum snggests the intent to supersede the Aguirre
oplmon of ditaihish the Mayor’s ability to propose an initiative measure directly to the
uniong—or at least the substance of such a proposed measure,
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Retirement v. Board of Supervisors of Trinity Counly (1994) 8 Cal.4th 765, 783 (ITrinily
County) [legislative body has a supetvisqry rolel.) |

The Mayor’s decision not to request apptoval of his initiative measure was based on a
presumption that the City Council would reject it, But it was also based on the Mayor’é desire
to avoid the negotiations process and any éompromise in the material terms of his proposal—
tberessen'ce'of unlawful employer unilateral action. Aﬂ:t;r choosing not to request the Council’s
approval of his ballot initiative, the Mayor used the advantages of his office, including
alliances with Councllmembers Faulconer and DeMaio, and the City Attorney, to promote his
pension reform cpncepts. as a citizens’ ‘1mt1at1ve. (See City of San Diego, supm, PERB
DecisionNo. 2103-M, pp. 13-14 [City charter’s definition of the city attorney’s duties does not
justify disregard of the MMBA, and the city attorney had a choice wilether to comply with the
preémptive duty to meet and confer].}

Tn light of Seal Beach, and given the City’s legal responsibility to meet and confer and
supervisory responmbﬂxty over its bargaining representatives, section 3505 must be construed
to require that the City provide its unions the opportunity to meet and confer over the Mayor's
proposal for pensi;)n reform before accepting the benefits ofa uniiateraily imposed new policy,
when the Mayor, invoking the weigh‘t ofhis office, has taken concrete steps toward qu‘alifying

“his polic-y détermination as a ballot measure.

The Apency Theory of Liability

Agents are classified according to the origin of their authority (actual or apparent) or
the scope of their authority (general or spécial). (Civ. Code, §§ 2297, 2298, 2209, 2300) An
actual agent is-one really employed by the principal. (Civ. Code, § 2299.) “Actual authonty is
guch as a principal intentionally confers upon the agent, or intentionally, or by want pf
ondinary aare, allows the agent fo befiove himscif o posseds.” (Civ. Codo, § 2316.) Apprent

38




authority (i.e., ostensible authority) is “such as a principal, inter_xtianally or by want of ordinary
care, causes or allows a third person té believe the agent o possess,” (Civ, Cods, § 2317.)
Ratification allows for a third method of establishing an agency relationship. It occurs througl_]
the voluntary election by a person to ad(;pt as his own an act of another, the effect of which is
to treat the act as if originally authorized by him. (Civ. Code, § 2307; 2B Calfur3d (2007)
Agency, § 67, p. 261, § 85, p. 289))

PERB and National Labor Relations Board (NLRB) have adopted the principles of
a;,gency. Agency i;.s employed to impdse liability on the charged party for the unlgwful acts
of its employees or représentatives even when the principal is nof at fa;uit and takes no
acéive part in the action. (Chula Vista Elemeniary School Dz’.s’trfgt (2004) PERB Decision

No. 1647 (Chula Vistay, Inglewood Unified School District (1990) PERB Decision No, 792

(Inglewood), D & F Industries, Inc. (2003) 339 NLRB 618, 619-620; see Vista Verde Farms v.-

Agricultural Lobor Relations Bd. (19'81)29 Cal.3d 307; see also Civ. Code, § 2338.) Agency
-principles are also 'employed to. determine the existence of an agency relationship for purposes
of ascertaining authority and imputiné notice to the principal. (Mowunt Diablo Unified School
District, ef al. (1977) BERB*® Decision No, 44 [whether a grievancé representative is an agent

of an employeé organization]; Safway Steel Products, Inc. (2601) 333 NLRE 394, 400
[authority to bind princ—ipai in negotiations); Marin Communiiy College District (1995) PERB
Decision No. 1092, adopting adminisirative law judge’s decision at p. 78 [notice imputed];
Repeo Distributing, Ine. (1984) 273 NLRB 158, 163 [same].) Both PERB and the NLRB rely
on common faw principles of agency, (Iﬁglewood,. supra, PBRB Decision No. 792, pp. 19-20;

. Allegany Aggregates; Iné: (1993) 311 NLRB 1165, 1165)

Tprior to 1978, PERRB was known as the Educational Employment Relations Board
(EERB). :
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NLRB precedent is apphcable except to the extent Jimited by the Inglewood declsion
(See Compton Unified School Disirict (2003) PERB Decmon No. 1518, p. 5 (Compton);
Chula Vista, sypra, PERB Decision No. 1647, p. 9.) In Inglewood, PERB adopted the view
that the Legislature did not intend for it to find vicaﬁous 1iability in cases of apparent authority
regardless of whether the employer authorized or ratified the purported agent’s unlawiul
conduct. (/4. at pp. 17-18,; Inglewood Teachers Assn, v. Public L L‘m_ployment Relations Bd.
(1991) 227 Cal. App.3d 767, 780; Compton, at p. 5; but see Chula Vista, at p. 9 Jactual
authority suffices u_nc:ler t.he NLRB test, d.istinguishing Inglewood).)
Actual Authority
In the more general ﬁamewo?k of transactional liability, the acts of an agent are binding
on the principal when the agent acts within the scope of his actual (o¥ ostensible) authofity.
(Civ. Code, § 2330; 2 Witkin, Summaty of Cal. Law (91;h ed. i9_87) Agency, § 75,p. 79
[qui facit per alium facit per s¢” (“he who acls th'rou.gh another (:"!oes the‘ act hiﬁlself”)]; ses
Monteleone v. Southern California Vending Corp. (1968) 264 Cal.App.2d 798, 806.) The u;liOﬂS
contend that the Mayor spoke for the City When he stated his infention to place his pension
reform proéosal on the ballof. Actual authority may be conferred by preceden’t authorization or
subsequent ratification. (Civ. Code, §§ 2307, 2310.)
Similarly, under the application of agency principles for pﬁposes of vicarious liability, a
principal is responsible fof the unlawful acts of his agent when he acts within the scope of his
employment. (See Rest.2d Agency, §§ 216, 219, subd. (a); see also Civ, Code, § 2333.) In this

case, the action alleged to be unlawfl is the Mayor’s pursuit of a unilateral change. &

T The Restatement Second of Agency, section 12, comment (a), explains that actual
and apparent agents have the “power” to affect the legal relations of the principal in mattets
connected to the agency that is broader than their “authorlty” as agents (e.g., to bind the
principal to a contract or subject him to an action in tort- despite a lack of authority). (See
2 Witkin, Summary of Cal. Law, Agency, § 76, pp. 79-80.)
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An agent/servan is acting within the scope of his agency anthority/employment when
he is “actuated, at least in pait, by a putpose fo serve the master.” (Rest.2d Agency, suprd,”
§ 228, subd. (1)(c).) There can be no question thatf the Mayor pursued the initiative measure
for the benefit of the City with the goal of improving its financial heéalth, He has done so in the
past af the bargaim’né table as the City’s chief negotiator, The City Charter authorizes the Mayor
to recom:%nend legislation to the City Council. The Mayor and his policy-making staff -
considered and discussed pension reform in their ofﬂoial capacities and identified the Mayor’s
new reform concepts as a principal goal of his last term. The Mayor’s chief of policy and chief
executive officer believed consideration of the merits of the proposal was legitimate City -
tusiness. The Mayor never asserted that he pursued pension reform for personal intetests, and
he dismissed the suggestion that he pursued it as a means to burnish his legacy as an eleoted
offictal. (CL. Inglewoof:f, supra, PERB Decision No. 792 [school principal’s motivation to
vindicate his personal reputation]; Rest,2d Agency, .§ 228, subd. (2).)
The City does not dispute that the Mayor has resp ons'ibility for negotiating with the

' unions,‘but contgnds he may only be liable for conduct “when he is engaged in the meet and
confer process, which is when he is formulating {thej City’s positions for presentation to, and -
ultimate approval by the Clty Council.” This argument is unpersuasive. Pursuit of the pengion -
reform concepts was w;.thm the Mayor’s general scope of authonty in terms of the subject
matter. (Rest.2d Agency, § 228, com. (a).) Agents are afforded discretion by which to achieve
theirvprhwipal’s objectives. “Agency is the relation tha;t results from the act of one person,

called the plmclpal who authonzes another, called the agent, to conduct one or more
transactions w1th one or more third persons and to exercise a degree of dtscretlon in effecting

- the purpose of the prmczpal ” (kaman w City of ,S‘an Diego (1968) 26’7 Cal App 2d 36, 38,

quoting Wallace v. Sinclair (1952) 114 Cal.App.zci 220, 229, original emphasis; Civ. Code,
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§2319.) The Maydr exercised his discretion in a manner he believed would permanently fix the -

problem with pensions. The City is responsible for the Mayor’s pursuit of the citizens initiative
because a prineipal is responsible for its agent’s conduct, so long as that conduct is within the
general scope of the agent’s authority, even though the principal may not have authorized the
specific sots in question ot raified them. (Confemporary Guidance Service, ;fnc. (198%)

291 NLRI 50, 64; Bio-Medical Applications of Puerto Rico, Inc. (1984) 269 NLRB 827, 828;
| Compton supra, PERB Deczsmn No. 1518, p. 5; Monteleone v, Southern California Vending
Corp., supra, 264 Cal, App 2d 798, 806; 2B Cal Jur3d, Agency, § 467, pp 227-228.)

The City Council was well aware of the Mayor’s policy decision and his efforts to
implement it, The City éo‘uncil also became aware through the Cit}f Attorney’s corresp_ondenca
with the uniony’ attomeys tha,t:the City would refuse to meet and confer over the Mayor’s
proposal. And it was on notice of Clty Attomey Aguirre’s opinion that the Mayor's pursmt ofa
citizens’ mmative catried potential habllxty in terms of the duty to meet and confet. The City

Council took no action as a body in spite of these events, By want of ordinary cate, the City

Council allowed the Mayor to believe he could pursue his citizens’ initiative and that no conflict

existed between his roles as elected official and private citizen, (Inglewood Teachers dssi. v.
Public Employment Relations B&., sypra, 227 Cal.App.3d at p, 781.)

. Furthermore, agency need not be based on precedent actual authority. The City ratified
the Mayor’s action by acquiescing in the Mag;or’s promotion of the initiative, placing the
initiative he endorsed on the ballot, and denying the unions the opportunity fo meet and confer,
while accepting the benefits of Proposition B, (Civ. Code; § 236’;’ )

Apparent Authority‘ C el 7
PERB has held that “[aJpparent authority may be found whei‘e an‘ ex_npioyer reasonabiy
-allows employees to perceive that it has authorized fhe agent to engage in the conduct in
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question.” (Chula Vista, supra, PERB Decision No. 1647, at p. 8, citing Compton, supra,
PERB Decision No. 1518.) This leads to the conclusion that the employees or third parties may
reasonably believe the alléged agent “was .reﬂeétin}g company policy and speaking and acting
for management.” (Compton, at p. 5, fn. 3; of. Shipbuilders (Bethlehem Steel) (1986)
277 NLRB 1548, 1566 [outrageous unauthorized acis not imputed because they would have
d;sabused the third party of any notion of authorxty] } Acceptance of the benefits of the
putported agent’s acts with prior knowledge of those acts will be sxgmﬁcant in finding agency.
(Compton, atp. 5.)

The evidence supports the unions’ claim of apparent authority. Bargaining unit
' employees and the public were reasonable in concluding that the Mayor was pursuing pension
reform h; his capacity as both eleoted official aﬁd the City’s chief exccutive éfﬁéer based on
his public s’tatements, news coverage of those statements, a;ad his history of dealing with
unions on pension matters, some in the form of proposed ballot initiatives. Most telling was
the April 2011 news conferenice, which aired after the culmination.pf— a four-month effort to
coalesce support around a single itiitiafdve measure it concért with organized private interests.
The press conference took place at City Hall. The 10:06 p.m. local television news report
descx{'ibed the Mayor’s plan to proceed with the comprornise initiative as the joint effort of the
Mayor and Councilmember DeMaio, Thé Lincoln Club and San Diego Taxpayers Association
were only mentioned as having brought the two City officials together. In the cases of
vicarious liability, lo;ver ranking management representatives are less likely to be viewed as -

speaking for management. The Mayor operates as a strong mayor and is the highest ranking
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elected official whom the public could reasonably believe spoke fc;r the City and reflected its
pc»licy.13
The Mayor did not act alone in pursuit of the City’s interests. Councilmember

Faulconer; Councilmember DeMaio, and City Attorney Goldsmith were known endorsers of
-the Mayor’s proposal. Quantifiable time and resources derived from the City as described in
the record were devoted to the Mayor’s promotion of his initiative, notwithstanding the views
of some or alf of the City’s witnesses that their activities were on personal time.
(Cf. Inglewood, supra, PERB Decision No, 792.) Even if done on non-work time, their
defense that these activities were done for private purposes is no stronger than the Mayor’s,
because the evidence establishes they were métivétgd to act in the interests of thé Mayor, who
-Was their supervisor. |

"In addition, in light of the Mayor’s record of negotiating over .p ension Iﬁatters,
bargaining unit employees espec;iélly could have reasonably concluded that the City was
permitting the Mayor to pursue his campaign in order to avoid meeting and conferring. The
November 19, 2010 Fact Sheet noted a distinction between the Mayor’s pension plan and
retiree health benefits by stating.t'hat the latter were cutrently in negotiations, a statement
' garrying the implication that the pensio.n proposal had been deemed nonfnegotiable.

The City contends that evidence is lacking that the City authorized thé‘Ma}'for to en{bark
on his plan fora citiz;ans’ initiative; that Is, ther¢ is no evidence “the City C(;uncil represented
that Jerry Sanders was acting as the City’s agent when propésing his pension reform concepts or

supporting what became [Proposition B1.” Affirmative representations vouching for the conduct

¥ mglewood, supra, PERB Decision No, 792 is distinguishable because there the
school principal had no prior responsibility for representing his employer in labor relations
matters. The “cautious” approach adopted by PERB in the case arises in the context of _ ;
vicatious liability for employees not generally perceived as speaking for management. (Jd. at ;

p. 18.)
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of the purported agent have been absent in PERB's vicarious liability cases, and so the inquiry is
whether the percépti on of authority is wafrantqd by other circumstances. Ratification, through
faihire to repudiate once the agent’s conduct has been made known to the principal, is generally
tﬁe manner in which appatent authority is established in PERB cases. (Inglewood, supra, PERB
Decision No. "?_9.2; Ché{la Vista, supra, PERB Decision No. 1647; Civ. Code, § 2310.) The City
' Cm-mcil never repudiated the Mayor’s publicly stated commitment to pursue a citizens® initiative,
or claimed thaf the Mayor acted outside the scope of his auwthotity, (Siaie of California
(Departments of Velerans 4ffairs & Personnel Administration) (2008) PERB Desision
No. 1997-8, p. 21.) The fact that the Mayor may have believed the City Council as a whole did
nof suppotthis pension reform ;:aﬁcepts does not undermine the reasonableness of thé perception
of his authority 10 speak on behalf of the City. His was a private opinion he shared with no one
outside his office. |

The Mayor’s statements to the press that he was pursuing pension reform as a private
citizen are insufficient to overcome the reasonable conchlsmn of apparent authonty drawn
from his actions undertaken for the benefit of the City. Apparent authority is not determined
by the representations or conduct of the purported agent aione. (2B Cal.Jur.3d, supra,
Agenc.y, § 58, pp. 244-245; Taylor v. Roseville 'Toyo;.‘a, Ine. (2006) 138 Cal. App.4th 994, 1005; '
 Bio-Medical Applications of Puerto Rico, Im':., supra, 269 NLRB 827, 828 [agent’s denialsdo
hot efiste apparent anthority).) |
The Citizen Proponents as Special Agents

The unions contend that the named $ponsors of the initiative, Boling, Zane, a;nd :
Wllhams were specml agents of the Mayor and Councﬂmember Faulconer in their pursult of
. the pensmn reform ploposal A speclal agent represents the pnncxpal f01 a paxtzcular act or

transaction. (Civ Code §2297 seeAllzance Rubber (’o (1987) 286 NLRB 645 645) Actual -
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authority is- normally established by a manifestation of consent on the part of the principal for
the agent fo act on his behalf and consent on the part of the agent'to act on the principal’s
behalf subject to his control. (2B Cal.Tur.3d, supra, Agency, § 2, pp. 157-158; see van't Rood
v, Couniy of Santa Clara (2003) 113 Cal. App.4th 549, 572.) VHere the-element of control is
lacking. After the negotiations with représentatives from the Lincoln Club and the San Diego
Taxpayers Association, the Mayor was asked and did agrée that Za‘ne could run the initfative
camﬁaign from the Lincoln Club. There is no evidence the Mayor refained authority to. run the
campaign. |
However, ra;iﬁcation e{nd apparent at1t£oﬁty apply in this case so 4s not to excuse the
City’s failure to meet and confer .based on the actions of private citizens involved in the
passage of Proposition B, (Civ. Code, § 2307 s Dean Industries, Inc. (1967} 162 NLRB 1078,
1092-1693 {ag.enc.y of townspeople and business leaders].) The Mayor may not have believed
the private initiative proponents were his agents, but he actively sought their support, and his
alliance with them was no secret. The relationshif) was widely broadoast ﬁn‘ough the KUSI
account of th;a April 2011 press conference. Th;a Mayor s':pokge: at the victory celebra;tion of the'
Lincoln Club, where he was afforded credit, and accepted credit, for the passage of
Proposition B, 'Furthermore, the City Council, through the involvement of Counciimembers
DeMaio and Taulconer, the City Attornéy; and the Mayor’s staff, had notice of the Mayort’s
alliance with the cifi_zens’ groups and his efforts to forge a unified front. (Marin Community
College Disirict, supra, PERB Decision ﬁo. 1092}
Agency principles are appropriafely applied to find that the City was responsible for the
" -Mayor’s policy defennin‘ation-‘and his activities undertaken toward its implementation, The
Mayot’s atte'r;apt toactasa privar;‘e citizen—a simuitaneous denial he acted on behalf of the

City—signafed his intent to shed himself of his role as statutory agent for the City. The success
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of this strategy was dependent in large measure on the Mayor’s representation in his capacity
as an elected official that Proposition B was a credible and lawful policy decision, necessary to
address the City’s unfunded pension liability and deserving of the voters’ suppott.

The City’s Defenses Arising from the Citizens® Initiative Process

The City begins from the premise that Proposition B was independently presented to’
the City Clerk by citizens groups, coupled with the claim that the unions’ attempt to prove the
Mayor controlted the CPR Committes and the campaign has failed, a3 demonstrated in
particular by the fact that his proposal was significantly altered through negotiations. As to the

. : :

‘Mayor’s initial policy statements, the Citjr argues that the Mayor did nothing more than seize
on an idea for budget reform, promote that idea, and wait for f-sitizens groups to come forward
to carry it toward a successfb] conclysion at the ballot box. The City relies on statutory
provisions,vcasa faw, and the First Amendment, which jjrotect the Mayor’s right ag a private

' citizen to support the Propos1t10n B campaign. |

The City’s defense was established eaﬂy in the dispute when the City Attorney read the
unions’ demands as seeking to negotiate over the ballot 1mt1at1ve pregented by the cxtlzen
proponents, The City believed its refusal to mest and confer was justified based on the
absence of legal precedent requiring negotiations over a citizens’ ballot initiative. -At the same
time, the City ignored the unions’ demand to meet and confer over the Mayor’s policy '

decision, Whether this was intentional on the City’s part is unimportant, 'The City’s denial

that the Mayor made a policy determination for which the City is responsible has been tejected”

for the reasons explained above. By not secking to bargain over Proposition B per se, the

47




unions avoid the question left open in Seal Bedach, supra, 36 Cal.3d 591,”° The unions’ case
does not require demonstration th_a,t.SeaI Beach should be extended to citizens’ initiatives.
Nevertheless, the City asserts that the citizens’ right to directly legislate “is by its vety
nature and purposé a means fo bypass the poverning body of a public a .enc . that the Mayor
“gbvio;;sly chose the initiative té-bypass the City Couﬁci ;" and that the consequence of sich a
“politic;al decision” is lawiul avoidance of the meet-and-confer requirement. Bven the Aguirre
opinion, upon which the unions rely, suggested this circumvention based on the view that
(1) the City has no duty to meet and confer‘ove-r a citizens’ initiative, and (2) the Mayor has a
right as a private citizen to participate in such a campaign. However, the formér issue is
simply unsettled. (Seal Beach, supra, 36 Cal.3d atp. 599, fn. 8.) Aguirre qualified the second |
proposition with the pri11ci§1és of agency. As fo that proposition, the question is not whether
the Mayor has a éonst?tutional right as a private citizen fo support an initiative campaign (he |
does) but whether he can initiate one when the City he officialiy represents has failed to
provide the unions with an opportunity to meet and confer. In othet words, the proper question
for this case is whether the Mayor isprivile:[ged to bypass the City Council and its Seal Beach
obligation, and thereby bypéss the' unions. |
_ The City’s argun%ent.engenders conﬂic-t with the principle of bilateralism that 1"s
fundamental to collective bargaining statutes. Seal Beach, supra, 36 Cal3d at p. 597 stated:
“The simple question posed . . . is whether the unchallénged constitutional power of a charter

city’s governing body to propose charter amendments may be used to circumvent the

¥ The unions’ interest in bargaining with the Mayor without implicating the rights of
the citizen proponents is not difficult to ascettain. They could have hoped for a compromise
proposal with the Mayor; possibly through intervention of the City Council, Even assuming
" the CPR Committee’s measure would have succeeded on its own, & compromise solution of
any derivation would hdve resulted in the presentation of a competing Initiative measute,
possibly giving the electorate a more moderate option for addressing pension costs.
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Iegisl.atively designed methods of accomplishing the goals of the MMBA.” The same qgestion
ig posed here as to the Mayot’s éttempt, together with two Councilmembers a;ld the City
Attorney, o propose a charter amendment and seek private support fo carry it forward.
Bilateralism in the bargaim'ﬁg relationship is predi‘c&ted on face-to~face, éive—and—take at the
bargaining table. PERB has explained that the duty to bargain inéln_des the “concomitant
! qbligation to meet and negé)tiate with no others, including the employees themselves [and)}
actions of a[n] employer which are jn derogation of the aufkorig{ of the eXGh‘lSiVB representative
are evidence of a refusal to negotiate in good faith” (Muroc Unified School District (1978)
PERB Decision No. 80, p. 19, emphasis added, fns. omitted; see also § 3543.3; California State
University (1989) PERB Decision No. 777-H; Newark Unified School Distriet (2007) PERB
Decision No, 1895.) “Derogation” is defined as “a lessening or weakening (of power, authority,
position, etc.),” (\.Vebsta:r’s New Twentieth Cen’cu:j Dict.) The prinoiple'of bilateratism
prohibits the employer from engaging in practices that reward it for bypassing the exclusive
represéntativé. Such practices constitute direct interference with the e:mployees’ right fo be
represented by their chos en representative, (California State University, citing Medo Photo
Supply Corp. v. NLRB (1944).321 U.S. 678, 684-687; see also Safeway Trails, Inc. (1977)

233 NLRB 1078, 1082, affd, (D.C. Cir. 1979) 641 R.2d 930, cext, den. (1980) 444 TS, 1072.)

Bypassing occurs when the offending party’s intent is to ac_ﬁieve bargaining objectives

while circumventing the vegotiations process. It takes the form of conduct sceking: fo
influence & party not involved in the negotiations, typicaﬁy either the governing bo ard of the
employer or rank-and-file employees in the exclusive representative’s bargaining unit.
. (Ca!iforﬁ% Stat; Eﬁnve;szry(an'?)PERB DecxslonNo 621-H[umon p.residen_t bffer_ed:.f two
pj;oposals tc.)‘ tﬁ; 'board of 'tru:steé;s ﬁevér qf_fer‘é'c-l"ét the B.argaining table]; C'bwziy of Inyo :_(2005)
PERB Decision No. 1783-M [urﬁoh representative communicated with the In-Home
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Supportive Services Advisory Boatd]; Muroe Unified School District, supra, PERB Decision
No. 80 [management’s campaign to sway employees].) .
 This case reveals the anomaly in MMBA jurisdictions presented by the existence of two

legislative bodies—the governing body and the electorate—each having the power to legislate
terms and conditions of employment but only one, the governing body, having the statutory
obligation, at least textually, to meet and confer, The court in Trinity County, supra,
8 Cal.4ih 765, described this situation as the “problematic nature of the relationship between
the MMBA and the [initiative-lreferendum power.” (Id. at p. 782.) Trinity County vindicated
the principle of bilateralism i the face of an assertion of the citizens’ right to legislate. There
the county refused to place a referendum on the ballot that would have rescinded an MOU
agreed upon between a union and the county’s governing board. Two statutes presented
potential preemptive effect: Government Code section 25123, subdivision (e), which affords
immediate (unconditional) effect to a ratified agreement, and the MMBA, which addressesnthe
authority of the governing body fo legislate over terms and conditions of employment. The
coutt coneluded that both statutes signaled sufficient legislative anthority to uphold the
governing body’s rejection of the citizens’ iaetition. In so finding, the court concluded that the
purposes of the MMBA to promote “definitive resolution of labor-management disputes
throngh the collective bargaining process” preempted exercise of the local referendum power:
The court explained.

[Tlhe effectiveness of the collective bargaining process under the

MMBA rests in large part upon the fact that the public body that

approves the MOU undér section 3505.1—i.e., the governing
_body—is the same entity that, under section 3505, is mandated to

- _conduct.or supervise the negotiations from.which the MOU

emerges. If the referendum were interjected info this process,

then the power to negotiate ad agreement and. the ultimate power

to approve an agreement would be wholly divorced from each

other, with the result that the bargaining process established by
the MMBA could be undermined, This kind of bifurcation of
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éuthority between negotiators and decisionmakers would notbe -

considered lawful were it to oceur in the realm of private sector

labor relations. . '
(Trinity C"ozmty, at pp. 782-783, citing NLRB v, Al;ermqn Transort Lines, Inc, (5th Cir. 1979)
587 F.2d 212, 226-227.) The requiren;ent for such a referendum sanctions a “kind of bad faith
bargaining provess in which those who possess the ultimate reservation of rights to approve the
collective bargaining agreement—i.e., the electorate—are éomﬁleteiy absent from the
negotiating table.” (Id. at p. 783; see also United P_aperworkers International Union (1592)
309 NLRB 44, 52-53 [statutory representative may not unilaterally extend tiie scope of its
agency authority for the imré)ose of inferjecting extraneous influences into the bargaining
relétionship].) | |

: 'I"he Mayor’s choice of a citizens’ initiative as a vehicle to implement his policy

detemziﬁation is not pri{aiieged because‘it .amounts to bypassing of the unions, ;J?he absence of
case precedent holding that a duty to mest and confer attaches to a citizens’ initiative does not
© constitute an affitmative liqens-e for the Mayor to deprive a union of its right to meet and - .
confer, Though he charaoteﬁzed his ixllitiative campaign as the activity of a private citizen, the
Mayor pursued pension reform in his capacity as an elected ofﬁcial, and cou'ld not disown his
. étahltory obligation to comply with the MMBA. ,(Cil); of San Diego, supra, PERB Decision
No.2103-M, pp. 13-14)

The City cites League of Women Voters of California v, Connfywide Criminal Justice
Coordina'rlz'on Com, (1588) 203 Cal.App.3d 529 for the proposition that if the legislative body
has proven disinterested, publi'c officials may draft and propose a citizens’ initiative “in the
hopé a'.syvénpatﬁétic;;ivat; ‘supg-apr.te;' :wi.H fom;érdftﬁe'c‘au;;é‘atvl‘ci the pubvlic will prove ntore
receptive.” That case dealt wfth the quéﬁion of whether ﬂi;a use of public funds by
'govefnmental S’E&ﬁ it; ‘&éveioping initiat-ive. pl'c;pt;;aals in the public interest violated the
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prohibition against use of su.ch funds for partisan political activities. (See Stanson v. Mol
(1976) 1‘7 Cal.3d 206 [public expenditures supporting ox opposing an initiative measurs are
unlawful, but some expenditures for such measures not in the nature of 1obbying or parfisan
caﬁpaigﬁing may be proper].) ’I‘he determination of a policy to change terms and conditions
of employment may in somie instauces be & matter of “legislative discretion” but it is nof
smlply a determination of “what constitutes a public purpose,” like the pxopoéa[ for an
initiative on criminal justice matters in the cited case, (League af Women Voters of California
v, Countywide Crimingl Justice Coordz’naﬁon C‘am.,supra, 203 Cal.App.3d 529, 548.) A
determination of policy within the meaning of section 3505 is ct-)nstrained by the duty to meet
and confer, Seal Beach, supra, 36 cal.3d 591, which embodies that veryiprinc.ipie, isnota
'prohibition on legislative activity,

Neither do sections 3203 and 3209 barring governmental r;}strictions on politi(éal
activity by public officials, including promotion of ballot measures affecting terms and
conditions of employment, and ofher cases cited fo the same effect by the City, establish any
privilege to vmla,te the 1\4MBA (See Kinnear v. City and County of San Fremeisco (1964)

61 Cal.2d 341, Pickering v. Board of Ed. of Tp. High School Dist, (1968) 39117, S 563.)
Following NLRB precedent, PERB has held that the Fitst Amendment free speech right cannot
be exercised for the purpose of violating the statute, (Antelope Valley Compunily College
District (1979) PERB De.cis:i'dn ﬁo. 97, citing NLRB v. Virginia Electric & Power Co. (194i)
314 US 469 [labor act does not enjoin free speech, and sanction of the statute is no'; for the
punishment of the employer 511t the protection of the employees].}) Consistent with the
Mayot’s view, if the City Council had proposed the same initiative and fulfilled its Seal ﬁ’eqah
obligation; it would be presumed its mémbers could engage in activities as private citizens to
promote theit proposed legislation. Hese, the Mayor prdposed a ballot initiative in his capacity
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as an elected official, but he, the City Council, and therefore the City, refused to meet and
confer over it.
Coﬁclusion
T-he Mayor under the color of his elected ofﬂce, supported by two City .
Councilmembers and the City Attorney, uadertook to launch a pension reform initiative
campaign, raised money in support of the campaign, helped craft the language and content of
the initiative, and gave his weighty endorsement to it, all while denying the unions an
opportunity to meet and confer over his policy determination in the form of a ballot proposal.
By this conduct the Mayor took concrete actions toward implementation of the reform
initiative, the consequenceof which was a unilateral change in terms and conditions
of employment for represented employees to the City’s considerable financial benefit.
Seal Eeach requires negotiations ";vhen a public agency, acting through its governing body,
makes a policy determination that it p:;Jp'oses for adoption by the electorate, By virtue of the
Mayor’s status as a statutorily defined égent of thé public agency and common law principles
of dgency, the same obligation to meet and confer applies to the City because if has ratified the
policy decision resulting in the unilateral change, and because the Mayor was. not legally
privileged to pursue implementation of that change as a private citizen. These conclusions
make it wnnecessary to address any other contentions urged by the unions.
. REMEDY
Pursuant to section 3509(a), the PERB under section 3541.3(1) is empowered to

take any action and make any deferminations in respect of these | |

charges or alleged violations as the board deems necessqry to

effectuate the pohcles of this.chapter. ...
The City has violated section 3505 of the MMBA and PERB Regulation 32603(@) by

failing and refusing to meet and confer over the Mayor's 2010-2011 proposal to reform the
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City’s defined benefit peﬂsion plan prior to placing Proposition B on the ballot. Because the
Mayor’s policy determination was successfully adopted throvllgh the-passage of Proposition B,
this amounted to a unilateral cfaange. Therefore, the traditional remeciy in a unilateral change
case is approprié.te. (Count}; of Sacramentio (2009) PERB Decision No. 2044-M; County of
Sacr;zmemo {2008) PERB Decision No, 1943-M.) The City wili be ordered to cease and
desist from its unilateral action, restore the status quo that existed at the time of the vnlawful
condwot, and make employees whole for any losses suffered as a reSult.of the unlawful
_oonduct. In City of Vernon, supra, 107 Cal. App.3d 802, the court held that an ordinance
adopted by the city council without meeting and conferring was void in its pntirety. . (Id. at
p. 822) Itis ai)propriate to ordor that the City reseind the provisions of Proposition B now
adopted (Los Angeles County Fedez ation of Labor v. County of Los Angeles (1984)
160 Cal. App 3d 905; § 3510(&) )

The City argues that such a traditional remedy, or any remedy which bars the
xmplementatlon of Propasition B, cannot be imposed becayse the efforts of the innocent third

parties who assisted in the passage of the intiative would be nullified. As found above, the

characterization that private citizens merely carried forward an idea for Iegislati‘qn proposed by

the Mayor as a citizens” initiative is inacourate. The impetus for the reforms originated within -

the offices of City government, Consistent with the apparent authority analysis, the electorate
would have reasonably interpteted Proposition B to be a proposal developed by City officials
in their elected capacities,”’ Despite the private citizens’ participation in the initiative

campai gﬂ and their belief that their activitics were oonstltutionally protected, those efforts

@ By theﬁ statements priot to the filing of the initiative, even San Diego Taxpayer
Association Vice-Chait Hawking and Cotmncilmember DeMaio recoghized that the unions had.,
a stake in the matter by acknowledging that the solutions they sought could potentially be
achievid through the meet—a.nd~oonfer process.
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contributed to the City’s unfair practice and were ratified by the City. (See Dean Industries,
Ine., supra, 162 NLRB 1078, 1092-1093; San Mateo County Community College District
(1979) PERB Decision No. 94, pp. 16-17 [unilateral changes in the public sector are an
invitation to shift cc;mrnunity pressure onto unions and their employees].) Labor law
recognizes that a policy change imélemented is a fait accompli; it cannot be left in place during
the remedial period because vindication of the union’s right to negotiate cannot occur when it
has to “bargain back” to the status quo. (City of Vernon, supra, 107 Cal,App.3d 802, 823;
Desert Sands Unified School District (2004) PERB Decision No. 1682a, p. 5; San Maieo -
A County Commugi@ Cbllege District, supra, PERB Decision No. 94, p. 15.) ‘
As a result of the above»describea violation, the City has also interfered with the right

of employees to participate in an employee organization of their own choosing, in violation of

section 3506 and PERB Regulation 32603(a), and has denied the Charging Partles their rightto -

represent employees in thelr employment relations with a public agency, in violation of
section 3503 and PERB Regulatlon 32603(b). The appropriate remedy is to cease and desist
from such unlawful conduct, (Rio Hondo Comnumify College Dzstr'zct (1983) PERB Decision
ﬁo. 292) |

Fmally, it is the ordiuaty remedy in PERB cases that the party found to have committed
an unfalr practice is o1dered fo post a notice incotporating the terms of the order. Such an
order is granted to pr ovxde employees with a notlce, signed by an authorized agent that the
offending party has acted unlawfully, is being required to cease and desist from ifs uniawful
act1v1ty, and will comply with the order. Thus, it is appropriate to order the City to post a
notzce incorporating the terms of the order herein at its buildings, offices, and other f&CﬂIf,ieS

whez‘e notices to .bargammg ,umt employees are customarﬂy posted. Plostmg of such notice

557




effectuates the purposes of the MMBA that employees are informed of the resolution of this
matter and the City’s readiness to comply with the ordered remedy.

PROPOSED ORDER

Upon the fc;regoing ﬁndiaigs of fact and conelusions of law, and tﬁe entire record in this
case, it has been found that the City of San Diego (City) violated the Meyers-Milias-Brown
Act (MMBA}. The City bréached its duty to meet and confer in good faith with the San Diego
Municipél Employees Association, the Deputy City Attorneys Association of San Diego, the
American Federation of State, County and Municipal Employess, AFL-CIO_, Local 127, and
tﬁe San Diego City Firefighters Association, Local 145 (Charging Partieé) in violation of
Government Code section 3305 and Public Employment Relations Board (PERB or Béard) |
_Regulé,tion. 32603(c) (Cal, Code of Regs., tit. 8, § 3100i ot seq.) when it failéd and refused to
meet and confer over the Mayor’s pr_oposal for pension reform. By this conduct, the City also
intetfered with the right of City empl.oyees to patticipate in the activities of an employes
organization of théir own choos_ing, in violation of Government Code section 3506 and PERB
iiegulatior; 32603(a), and denied the Cﬁargmg Parties.their right to represent employees in
their empioyment relations With-a puﬁlic agency, in violation of Government Code
section 3503 and PERB Regulation 32603(b).
Pursuant to section 3509, subdivision (a) of the Government Code, iﬁ hereby is
ORIﬁERED that the City, its governing board and its representatives shall:, |
A. CRASE AND DESIST FROM:
, Refusing to meet and confer with the Charging Parties prior to placing ‘ .
- - -the Mayot’s 201 0-2011 proposals for pension reform on the batlot.’ | -
2, Interfering with bargaining unit members’ right fo participate in the
acti\-!ities of an employee organization of their own choosing,
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3. Denying Charging Pasties their right to represent employees in their
employment relations iwith the City.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE MMBA:

1. Rescind the provisions of Proposition'B adopted by the Cify and refurn
to the status quo that existed at the time the City refused to meet and confér, including
restoration of the pension benefits policy as it existed prior to the adoption of Proposition B.

2. Make affected bargaining unit émployees whole for lost pension
. benefits, plus interest at the rate of 7 percent per ansum,

. 3. Within ten (10) wérkdays of the service of a final decision in this malter,
post at all work locations in the City, whse notices fo employees customarily are posted,
copies of the ﬁotice attached hereto as an ;!{&.ppendix. The Notice must. be signed bj an
authorized agent of the City, indicating that the Cit;f will comply with the terms of this Order,
Such posting shall be maintained for a period of thirty (30) consecutive woi‘kdays. Réasonable
steps shall be taken to onsure that the Notice is not seduced in size, altered, defaced or covered
with any other material.

4, Within thirty (30) wotrkdays of service of a final decision in this matter,
notify the Gene_fal Counsel of PERB, or his or her designes, in writing of the steps taken fo
comply with the terms of this Order. Continue fo report in writing to the General. C.ounsei, of
his or her designee, periodically thereafter as directed. All reports regarding compliance yith
this Order shall be served coneurrently on the Charging Parties.

_Pursuant to California Code of Regulations, title 8, section 32305, this Proposed
De;;i-sii&l, -and (Sréer shall becoﬁé‘fn;a;l ;‘Jﬂgss’a'i’)arty files a statement of exceptions with the

" Board jtself within twenty (20) days of service of fhis Decision. The Boatd’s address is:
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Pu‘blic Employment Relations Board
Attention: Appeals Assistant .
1031 18th Street
Sacramento, CA 95811-4124
FAX: (916) 327-7960
In accordance with PERB regulations, the statement of exceptions should identify by

page citation or exhibit number the portions of the record, if any, relied upon for such
exceptions, (Cal. Code of Regs., tit. 8, § 32300.)

_ A document is considered “filed” when aétually received before the close of business
(5 p.m.) on the last day set for filing. (Cal. Code of Regs., tit. 8, §§ 32135(a) and 32130.) A
document is also considered “filed” when received by facsimile transmission before the close
of business on the last day for fili_ﬁg together with a Facsimi_lé Transmission Cover Sheet
which meets the requirements of California Code qf Regulations, title §, section 32135(d),
provided the ﬁling party also places the ori‘ginal, together with the required r.mmber of E:opies
and pltoof of service, in the U.S. mail, (Cél. Code of Regs., tit: 8, § 32135(b), (c) and (d); see
also Cal. Code of Regs., tit. 8, §§ 32090 and 32130.)

Any statement of exceptions and supporting brief must be served concurrently with its
ﬂling upon each paity to this proceeding. Proof of servioe'shall accompany each cop.y served

ot a party or filed with the Board itself. (See Cal. Code of Regs., tit. 8, §§ 32300, 32305,

32140, and 32135(c).)
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APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD
An Agency of the State of California

After 3 heating in Unfair Practice Case Nos, LA~CE-746-M, San Diego Municipal
Employees Organization v. City of San Diego; LA-CE-752-M, Depuly Cily Atforneys
Association of San Diego v. City of San Diego; LA-CE-755-M, Americon Federation of
State, County and Municipal Employees, AFL-CIO, Local 127 v. City of San Diego; and
LA-CE-758-M, San Diego City Firefighters Association, Local 145 v, City of San Diego,
in which the parties had the right to participate, it has been found that the City of San Diego

“ (City) violated the Meyers-Milias-Brown Act (MMBA), Goversment Code section 3505, and
Public Employment Relations Board (PERB) Regulation 32603(c) (Cal. Code of Regs., tit. 8,
§ 31001, et seq.), when it failed and refused to meet and confer with the San Diego Municipal
Employees Association, the Deputy City Attorneys Association of San Diego, the American
Federation of State, County and Municipal Employees, AFL-CIO, Local 127, and the
San Diego City Firefighters Association, Local 145 (Charging Parties) over the Mayor’s
proposal to amend the City Charter in regard to employee pensions, as set forth in
Proposition B. This conduet also violated Government Code section 3506 and PERB
Regulation 32603(a) by interfering with the right of bargaining unit members to patticipate in

-an employee organization of their own choosing, and Govetnment Code section 3503 and
PERB Regulation 32603(b) by denying the Charging Parties their right to represent employees
in their employment relations with the City. '

As a result of this condnet, we have been ordered to post this Notice and we will:
A, CBASE AND DESIST FROM:

) 1. Refusing to meet and confer with the Chargiﬁg Parties prior to placing
" the Mayor’s 2010-2011 proposals for pension reform on the ballot.

- 2, Interfering with bargaining unit members® right to participate in the
activities of an employee organization of their own thoosing. .

3. Denying Charging Parties their right to represent employees in their
- employment relations with the City.

B, TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE MMBA. :

. 1. Restind the provisions of Proposition B adopted by the City and refurn
to the status quo that existed.at the time the City refused to meet and confer, including
restoration of the pension benefits policy as it existed prior to the adoption of Proposition B.

THIS IS AN OFERICIAT, NOTICE, ITMUST REMAIN POSTED FOR AT LEAST THIRTY (30)
CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND MUST NOT BE
 REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER MATERIAL.




. 2, Make affected bargaining unit employees whole for lost pensjon
benefits, plus interest at the rate of 7 percent per amnim.

Dated: CITY OF SAN DIEGO

By:

Authorized Agent

-




PROOF OF SERVICE

I declare that I am a resident of or employed in the County of Sacramento, California. 1
am over the age of 18 years and not a party to the within entitled cause, The name and address
of my residence or business is Public Employment Relations Board, 1031 18th Street,

Sacramento, CA 95811-4124.

On December 29, 2015, I served PERB Decision No, 2464-M regarding: San Diego
Municipal Employees Association; Deputy City Attorneys Assoclation of San Diego;
American Federation of State, County and Municipal Employees, AFL-CIO, Local 127;
and San Diego City Fivefighters Local 145 v. City of San Diego, Case Nos.
LA-CE-746-M; LA-CE-752-M; LA-CE-755-M; LA-CE-758-M, on the parties listed

below by

_X  placing a true copy thereof enclosed in a sealed envelope for collection and
delivery by the United States Postal Service or private delivery service following ordinaty
business practices with postage or other costs prepaid,

X electronic service (e-mail).

Ann M. Smith, Attorney

Smith, Steiner, Vanderpool & Wax
401 West A Street, #320

San Diego, CA 92101
asmith@ssvwlaw.com

Timothy G. Yeung, Attorney
Renne, Sloan, Holtzman & Salai
555 Capitol Mall, #6000
Sacramento, CA 95814
tyeung(@ssislaw.com

Donald R, Worley, Assistant City Attorney
City of San Diego

1200 Third Avenue, #1620

San Diego, CA 92101

dwor!ev@saildi ego.g0v

Ellen Greenstone, Attorney
Rothner, Segall & Greenstone
510 South Marengo Avenue
Pasadena, CA 21101
egreenstone@rsglabor.com

Adam Chaikin, Aftorney
Olins, Riviere, Cotes & Bagula
2214 Second Avenue

San Diego, CA 92101
chaikin@orblawfirm.com

Fern M. Steiner, Atforney

Smith, Steiner, Vanderpool & Wax
401 West A Street, #320 '
San Diego, CA 92101
fsteiner{@ssywlaw,com

_ 1 declare under penalty of perjury that the foregoing is true and cotrect and that this
‘ declaratmn was emcuted on December 29, 2015, at Jagramepto, California,

| Hanah E, Stuaft_

(Ut & Baet

(Type or print name)

. (Signature)




COURT OF APPEAL, STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT, DIVISION ONE
PROOT OF SERVICE

City of San Diego v. Public Employment Relations Board
Appeal No,
Public Employment Relations Board Case Nos, LA-CE-746-M;
LA-CE-752-M; LA-CE-755-M; and LA-CE-758-M

I, the undersigned, declare that:

I was at lcast 18 vears of age and not a party to the case; I am
employed in the County of San Diego, California. _My business address is
1200 Third Avenue, Suite 1100, San Diego, California, 92101.

On January 25, 2016, I served true copies of the following -

document(s) described as:

¢ CITY OF SAN DIEGO’S PETITION FOR WRIT OF
EXTRAORDINARY RELIEF

on the interested parties in this action as follows:

I. Felix De la Torre, General Counsel Attorneys for Respondent
Wendi Ross, Deputy General Counsel Public Employment
Public Employment Relations Board Relations Board

1031 18" Street

Sacramento, CA 95811-4142 (1 copy — Via Personal
Tel: (916) 322-8231 Service & Overnight)

Fax: (916) 327-7960




Axnn M. Smith, Esq.

Smith Steiner Vanderpool & Wax
401 West A Street, Ste. 320

San Diego, CA 92101

Tel: (619) 239-7200

Fax: (619) 239-6048
asmith(@ssvwlaw.com

Adam Chaikin, Esq.

(Olins Riviere Coates & Bagula
2214 Second Avenue

San Diego, CA 92101

Tel: (619) 272-4235

Fax: (619) 272-4305
chaikin@orcblawfirm.com

Ellen Greenstone, Fsq.
Rothner Segall & Greenstone
510 South Marengo Avenue
Pasadena, CA 91101

Tel: (626) 796-7555

Fax: (626) 577-0124
egreenstone(@rsglabor.com

Fern M. Steiner, Esq.

Smith Steiner Vanderpool & Wax
401 West A Street, Ste, 320

San Diego, CA 92101

Tel: (619) 239-7200

Fax: (619) 239-6048

FSteiner @ssvwlaw.com

Kenneth H. Lounsbery

Lounsbery Ferguson Altona & Peak, LLP

960 Canterbury Place, Ste. 300
Escondido, CA 92025

Tel: (760) 743-1226

Fax: (760) 743-9926
khl@IL.FAP.com

Attorneys for Real Party in
Interest San Diego
Municipal Employees
Association

(1 copy — Via Personal
Service)

Attorneys for Real Party in
Interest Deputy City
Attorneys Association

(1 copy — Via Personal
Service)

Attorneys for Real Party in
Interest AFSCME, AFL-
CIO, Local 127

(1 copy — Via Personal
Service & Overnight)

Attorneys for Real Party in
Interest San Diego City
Firefighters, Local [45

(1 copy — Via Personal
Service)

Attorneys for Real Parties
in Interest Catherine A.
Boling, T.J. Zane, &
Stephen B. Williams

(1 copy — Via Personal
Service)




The Supreme Court of California (1 pdf copy)}
www.courtinfo.ca.gov/courts/courtsofappeal/
ferms.ciim

[XX] (BY PERSONAL SERVICE) I provided copies to Nationwide Legal for
personal service on this date to be delivered to the office of the
addressee(s) listed above

[XX] (BY OVERNIGHT DELIVERY) I enclosed said document(s) in an
envelope or package provided by Golden State Overnight (GSO) and
addressed to the persons at the addresses Hsted in the Service List. I
placed the envelope or package for collection and overnight delivery at an
office or a regularly utilized drop box of GSO. :

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct. Executed on thisé_Sf“ day

of January 2016, at San Diego, California.
K t

Marci Bailey éﬂ




