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JAN I. GOLDSMITH, City Attorney
California State Bar No. 70988
DONALD R. WORLEY, Assistant City Attorney
California State Bar No. 48892
WILLIAM GERSTEN, Deputy City Attorney
California State Bar No. 150951
WALTER C. CHUNG, Deputy City Attorney
California State Bar No. 163097
JOAN F. DAWSON, Deputy City Attorney
California State Bar No. 178311
Office of the City Attorney
1200 Third Avenue, Suite 1620
San Diego, California 92101-4178
Telephone: (619) 236-6220
Facsimile: (619) 236-7215
Attorneys for Respondent
CITY OF SAN DIEGO

STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

DEPUTY CITY ATTORNEYS ) Case No. LA-E-752-M
ASSOCAITION, )
) DECLARATION OF DONALD R. WORLEY
Charging Party, ) IN SUPPORT OF RESPONDENT CITY OF
) SAN DIEGO’S MOTION TO DISQUALIFY
\2 ) PERB BOARD AND STAFF OF PERB
) OFFICE OF GENERAL COUNSEL
CITY OF SAN DIEGO, )
)
Respondent. )
)
I, Donald R. Worley, declare:
1. I am an attorney duly licensed to practice before the courts of the State of

California and an Assistant City Attorney with the City of San Diego (City).

2. On January 27, 2012, the San Diego Municipal Employees’ Association (MEA)
served the City with an Unfair Practice Charge filed with the California Public Employment
Relations Board (PERB) regarding a citizen initiative petition to amend the City Charter, known
as the “Comprehensive Pension Reform (CPR) Initiative.”

3. On January 30, 2012, MEA served the City with its Request for Injunctive Relief,
filed with PERB, Case No. LA-CE-746-M, regarding the CPR Initiative.

4. On February 2, 2012, the City filed with PERB its Response to MEA’s Request

for Injunctive Relief.
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5. On February 10, 2012, PERB sent the City a nine-page document by facsimile
that included two letters: (1) Letter from PERB General Counsel dated February 10, 2012,
regarding Injunctive Relief request (February 10, 2012, Letter from PERB General Counsel) and
(2) Cover Letter, Complaint (Complaint LA-CE-746-M), and Notice of Informal Conference. A
true and correct copy of the facsimile received by the City is attached as Exhibit A to this
Declaration.

6. The February 10, 2012, Letter from PERB General Counsel states: “By direction
of the Board, the request for injunctive relief in the above-entitled matter is GRANTED. By
further direction of the Board, the General Counsel shall: (1) immediately initiate an action for
appropriate injunctive and writ relief in San Diego Superior Court; and (2) expedite
administrative proceedings on Unfair Practice Charge LA-CE-746-M.” The letter was signed by
M. Suzanne Murphy, General Counsel, PERB.

7. On February 10, 2012, Complaint LA-CE-746-M was issued by PERB General
Counsel on behalf of PERB, based on charges by MEA, alleging that the City violated the
Meyers-Milias-Brown Act. PERB Deputy General Counsel Wendi L. Ross signed Complaint
LA-CE-746-M.

8. On February 14, 2012, PERB filed a Complaint for Injunctive Relief and Verified
Petition for Writ of Mandate against the City in Public Employment Relations Board v. City of
San Diego, San Diego Superior Court Case No. 37-2012-00092205-CU-MC-CTL (PERB Writ
Petition). The PERB Writ Petition was signed by Deputy General Counsel Wendi L. Ross. A true
and correct copy of the Complaint for Injunctive Relief; Verified Petition for Writ of Mandate is
attached as Exhibit B to this Declaration.

9. On February 15, 2012, PERB filed an Ex Parte Application for a Temporary
Restraining Order and Order to Show Cause Regarding a Preliminary Injunction (PERB TRO
Application). The PERB TRO Application included a Declaration of Wendi L. Ross in support
of the Application. A true and correct copy of the PERB TRO Application, without supporting
exhibits, is attached as Exhibit C to this Declaration.
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10.  On February 21, 2012, PERB Deputy General Counsel Wendi L. Ross, together
with MEA attorney, Fern M. Steiner, appeared in Department 67 of the Superior Court, the
Honorable William S. Dato, judge presiding, to support the PERB TRO Application to
“immediately, and in all events prior to March 9, 2012, take all necessary steps to remove the
Proposition — Charter Amendment/Comprehensive Pension Reform for San Diego.”

11.  PERB’s TRO Application and Writ Petition seek precisely the same relief sought
by MEA in Complaint LA-CE-746-M.

12.  City was not given the opportunity to be heard by PERB before PERB's filing of
the lawsuit or its application for a temporary restraining order and preliminary injunction. I am
informed and believe that PERB acted on these matters solely on the basis of the MEA complaint
and legal advice from its General Counsel that it was reasonably likely an unfair practice had
occurred, which advice had no support in current law.

13.  Inthe above-referenced case (LA-CE-752-M), Charging Party has alleged the
City violated its duty to meet and confer with Charging Party before placing the CPR Initiative
on the June 2012 ballot.

14. By letter dated February 15, 2012, Charging Party requested that PERB seek an
order on Charging Party’s behalf, “enjoining the City from putting out to a vote the so-called
Comprehensive Pension Reform ballot initiative (“CPR Initiative).” Charging Party also
requested “to join in the request for injunctive relief made by [MEA], unfair practice charge
number LA-CE-746-M, injunctive relief request number 615.”

15.  PERB’s TRO Application and Writ Petition seek the same relief sought by
Charging Party in Complaint LA-E-752-M.
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16.  On March 9, 2012, M. Suzanne Murphy, PERB General Counsel, responded to
Charging Party’s request of PERB to seek injunctive relief, by notice (Response to Injunctive
Relief Request No. 617), as follows: “By direction of a majority of the Board, Member Dowdin
Calvillo dissenting, the request for injunctive relief in the above-entitled matter is GRANTED.
By further direction of the Board majority, the General Counsel shall: (1) take appropriate action
to effectuate this determination in San Diego Superior Court; and (2) expedite the administrative
proceedings on Unfair Practice Charge LA-CE-752-M.” A true and correct copy of the Response
to Injunctive Relief Request No. 617, is attached as Exhibit D to this Declaration.

17.  Iam informed and believe that PERB acted on these matters solely on the basis of
allegations of Charging Party and MEA and legal advice from its General Counsel that it was
reasonably likely an unfair practice had occurred, which advice had no support in current law.
City was not given an opportunity to be heard by PERB before the PERB Board took the action
it did in response to the Charging Party’s request for injunctive relief.

I have personal knowledge of the facts set forth in this Declaration, and declare them to
be so. If called as a witness, I could and would testify competently thereto, except as to those
matters stated upon information and belief, and as to those matters, I believe them to be true.

I, as agent for Respondent City of San Diego, declare under penalty of perjury under the

laws of the State of California that the foregoing Declaration is true and correct to the best of my

knowledge and belief.
This Declaration was executed on March , 2012, at San Diego, Qalifornia.
/DONALD R. WORLEY
336480.docx

4

DECLARATION OF DONALD R. WORLEY IN SUPPORT OF RESPONDENT CITY OF SAN DIEGO’S
MOTION TO DISQUALIFY PERB BOARD AND STAFF OF PERB OFFICE OF GENERAL COUNSEL




EXHIBIT A



¥

{ .
From:PERB SRO GC Office 916 327 8377 02/10/2012 17:05 #106 P.001/009

PUBLIC EMPLOYMENT RELATIONS BOARD
FACSIMILE TRANSMITTAL SHEET

TO:

Fermn M. Steiner, Attomey Facsimile: (619) 239-6048
Tosdal, Smith, Steiner & Wax

401 West A Street, Suite 320

San Diego, CA 92101

Facsimile: (619)239-6048

Andrew Jones, Executive Assistant City Atforney Facsimile: (619) 236-7215
City of San Diego

1200 Third Avenue, Suite 1620

San Diego, CA 92101-4100

FROM:
Cheryl Shelly
Legal Analyst
Sacramento Regional Office
1031 18th Street
Sacramento, CA 958114124
Phone: 916 327-8382
Fax: (916) 327-6377

DATE:
February 10, 2012

TOTAL NO. OF PAGES INCLUDING COVER:
9

RE:
LA-CE-746-M
NOTES/COMMENTS;
Aftached are the following documents:

o Letter from General Counsel dated 2/10/12 regarding IR No. 615

o Cover Letter, Complaint, and Notice of Informal Conference

The pages comprising this facsimile transmission contain information from the Public Employment
Relations Board. This information is intended solely for use by the individual(s) or entity(ies) named as
the recipient(s) hereof. If you ate not the intended recipient, be aware that any disclosure, copying,
distribution, ot use of the contents of this transmission may be prohibited. If you have received this
transtmission in etror, please immediately notify us by telephone.
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From:iPERB SRO GC Office 916 327 6377 02/10/2012 17:08 #106 P.002/009

STATE OF CALIFORNIA : EDMUND G, BROWN JR., Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Office-of the General Counsel
1031 18th Street
Sacramento, CA 95811-4124
Telephone: (916) 327-8381
Fax: (916) 327-6377 °

February 10, 2012

Via Facsimile an;i U.S. Mail

Fern M. Steiner, Attorney Facsimile: (619) 239-6048
Ann M. Smith, Attorney

Tosdal, Smith, Steiner & Wax

401 West A Street, Suite 320

San Diego, CA 92101

Andrew Jones, Facsimile: (619) 236-7215
Executive Assistant City Attorney

City of San Diego .

1200 Third Avenue, Suite 1620

San Diego, CA 92101-4100

Re:  San Diego Municipal Employees Association v. City of San Diego
Injunctive Relief Request No. 615
Unfair Practice Charge No. LA-CRE-746-M

Dear Parties:

By direction of the Board, the request for injunctive relief in the above-entitled matter is
GRANTED. By further direction of the Board, the General Counsel shall: (1) immediately
initiate an action for appropriate injunctive and writ relief in San Diego Superior Court; and

(2) expedite administrative proceedings on Unfair Practice Charge No. LA-CE-746-M.

Sincerely,

s W~

M. Suzanne Murphy
General Counsel -

MSM:css
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From:PERB SRO GC Office 916 327 8377 02/10/2012 17:07 #106 P.003/009

PROOF OF SERVICE

I declare that I am a resident of or employed in the County of Sacramento, California. |
am over the age of 18 years and not a party to the within entitled cause. The name and address
of my residence or business is Public Employment Relations Board, 1031 18th Street,
Sacramento, CA 95811-4124.

On February 10, 2012, I served the Letter regarding Case No, LA-CE-746-M on the
parties listed below by

_X_ placing a true copy thereof enclosed in a sealed envelope for collection and
delivery by the United States Postal Service or private delivery service following ordinary
business practices with postage or other costs prepaid.

___ personal delivery.

~X_ facsimile transmission in accordance with the requirements of PERB Regulations
32090 and 32135(d).

Fern M. Steiner, Attorney _ Facsimile: (619) 239-6048
Ann M. Smith, Attorney

Tosdal, Smith, Steiner & Wax

401 West A Street, Suite 320

San Diego, CA 92101

Andrew Jones, Facsimile: (619)236-7215
Executive Assistant City Atforney

City of San Diego

1200 Third Avenue, Suite 1620

San Diego, CA 92101-4100

I declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on February 10, 2012, at Sacramento, California,

C. Shelly /G;:S%QQ@
(Type or print name) \Wture}




v

From:PERB SRO GG Office 916 327 6377 027/10/2012 17:07 #106 P.004/009

STATE OF CALIFORNIA EDMUND G, BROWN JR., Governer

PUBLEC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
700 N. Central Ave., Suite 200
Glendale, CA 91203-3219
Telephone: (818) 551-2805
Fax: (818) 551-2820

February 10, 2012

Fern M. Steiner, Attorney
Ann M. Smith, Attorney
Tosdal, Smith, Steiner & Wax
401 West A Street, Suite 320
San Diego, CA 92101

Andrew Jones, Executive Assistant City Attorney
City of San Diego

1200 Third Avenue, Suite 1620

San Diego, CA 92101-4100

Re:  San Diego Municipal Employees Association v. City of San Diego
Unfair Practice Charge No. LA-CE-746-M

Dear Parties:

The Office of the General Counsel has issued the enclosed COMPLAINT in the above-entitled
matter. The Respondent is required to file an ANSWER within 20 ca}endar days from the date
of service of the COMPLAINT, pursuant to PERB Regulation 32644." The required contents
of the ANSWER are described in PERB Regulation 32644(b). If you have not filed a Notice
of Appearance form, one should be completed and returned with your ANSWER,

Also enclosed is a Notice of Informal Conference informing you that an informal settlement
conference has been scheduled. If you are unable to meet on the date specified, please follow
the instructions in the second paragraph of the notice. All inquiries, filings, and
correspondence in this matter should be directed to me.

Sincerely,

Velerre i ka%

Valerie Pike Racho
Regional Attorney

Enclosures

! PERB’s Regulations are codified at California Code of Regulations, title 8, section
31001 et seq. Copies may be purchased from PERB’s Publications Coordinator, 1031 18th
Street, Sacramento, CA 95811-4124, and the text is available at www.perb.ca.gov.




From:PERB SRO 6C Office 916 327 6377 02/10/2012 17:08 #106 P.005/009

STATE OF CALIFORNIA

PUBLIC EMPLOYMENT RELATIONS BOARD

SAN DIEGO MUNICIPAL EMPLOYEES
ASSOCIATION,
Charging Party, . Case No. LA-CE-746-M
V. COMPLAINT
CITY OF SAN DIEGO,
Respondent.

It having been charged by Charging Party that Respondent engaged in unfair practices
in violation of California Government Code seotior; 3500 et seq., the General Counsel of the
Public ‘Employment Relations Board (PERB), pursuant to California Government Code
sections 3509(b) and 3541.3(1) and California Code of Regulations, title 8, section 32640,
issues this COMPLAINT.on behalf of PERB and ALLEGES:

1. Charging Party is an exclusive representative within the meaning of PERB
Regulation 32016(b) of an appropriate unit of employees.

2. Respondent is a public agency within the meaﬁing of Government Code section
3501(c) and PERB Regulation 32016(a).

3.  From approximately April 2011 to date, Respondent, through its agents, including
chief labor negotiator San Diego City Mayor Jerry Sanders, has co-authored, developed,
sponsored, promoted, funded, and implemented a pension reform initiative, referred to as the
“Comprehensive Pension Reform Initiative for San Diego” (CPR Initiative),

4, Commencing on or about August 16, 2011, Respondent, through its agent San'

Diego City Attorney Jan I, Goldsmith, has refused to meet and confer with Charging Party
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From: PERB SRO 6C OFfice 916 327 5377 02/10/2012 17:09 #106 P.006/008

regarding the provisions of the CPR Initiative that impact wages and retirement benefits for

bargaining unit members.

6. By the acts and conduct described in paragraphs 3, 4, and 5, Respondent failed and

reficed to meet and confer in good faith with Charging Party in violation of Government Code
section 32UJ and COMINITIET dn Unfdlr pracuce under U voriunciit Couc scoiuir 3007 L) and

7. This conduct also interfered with the rights of bargaining unit employees to be
represented by Charging Party in viclation of Government Code section 3506 and is an unfair
practice under Go?ernment Code section 3509(b) and PERB Regulation 32603(a).

8.  This conduct also denied Charging Party its right to represent bargaining unit
employees in violation of Government Code section 3503 and is an unfair practice under
Government Code section 3509(b) and PERB Regulation 32603(b).

Any amendment to the complaint shall be processed pursuant to California Code of
Regulations, title 8, sections 32647 and 32648,
DATED: February 10, 2012

M. SUZANNE MURPHY
General Counsel

By f/f’///mo& <« m>

Wendi L. Ross
Deputy General Counsel
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From:PERB SRO 6C Office 916 327 6377 02/10/2012 17:09 #106 P.007/009

STATE OF CALIFORNIA

PUBLIC EMPLOYMENT RELATIONS BOARD

SAN DIEGO MUNICIPAL EMPLOYEES
ASSOCIATION,

Charging Party, Case No. LA-CE-746-M

V. NOTICE OF INFORMAL

CONFERENCE
CITY OF SAN DIEGO,

‘ Respondent,

PLEASE TAKE NOTICE that on February 23, 2012, beginning at 10:00 a.m., at the
Public Employment Relations Board, 700 North Central Avenue, Suite 200, Glendale,
California, an informal conference will be held pursuant to California Code of Regulations,
title 8, section 32650 on an unfair practice complaint issued by the Public Employment
Relations Board (PERB) against the above-named respondent. The confcrénce will be held
beforé the undersigned representative of PERB, at which time the parties should appear in
person or by representative.

PLEASE TAKE FURTHER NOTICE that requests to change the date of the informal
conference will not be entertained unless a written request meeting the following conditions is
filed in the Los Angeles Regional Office not less than five (5) working days before the date set
for the conference.

1. The request must be served on the opposing party;

2. The reasons for the request must be specified;

3. The request must include the opposing party's position on the request;

4. Alternate dates proposed by the requesting party and submitted by the opposing

party must be stated. (Reasonable attempts should have been previously made to
coordinate those dates with the calendar of the undersigned; and
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From:%’ERB SRO GC Office 916 327 6377 02/10/2012 17:10 #106 P.008/008

5. The alternate dates must fall within 20 calendar days of the date the conference was
originally scheduled.

If all of the above-listed conditions are not met, the written request must set forth good cause
for the failure to comply with this directive.

At the conference, the parties should be prepared to reach a settlement agreement or
reduce the number of outstanding issues. _If no settlement is reached, a formal hearing willbe
scheduled by the PERB. Parties should be prepared at the conference to submit at least three
sets of proposed dates for formal hearing.

All communications concerning the further processing of this case should be addressed
to the undersigned at PERB, 700 N. Central Ave., Suite 200, Glendale, CA 91203-3219; (818)
551-2805.

DATED: February 10, 2012

By Valurie ®ike Qa;&o
Valerie Pike Racho
Regional Attorney




From:PERB SRO GC Office 916 327 6377 02/10/2012 17:10 #1086 P.009/009

PROOF OF SERVICE

I declare that T am a resident of or employed in the County of Sacramento, California, I
am over the age of 18 years and not a party to the within entitled cause. The name and address
of my residence or business is Public Employment Relations Board, 1031 18th Street,
Sacramento, CA 95811-4124,

On February 10, 2012, I served the Cover Letter, Complaint and Notice of Informal
Conference regarding Case No. LA-CE-746-M on the parties listed below by

_X__ placing a true copy thereof enclosed in a sealed envelope for collection and
delivery by the United States Postal Service or private delivery service following ordinary
business practices with postage or other costs prepaid.

. personal delivery.

_‘Xr facsimile transmission in accordance with the requirements of PERB Regulations
32090 and 32135(d).

Fern M., Steiner, Attorney
Ann M, Smith, Attorney
Tosdal, Smith, Steiner & Wax
401 West A Street, Suite 320
San Diego, CA 92101

Andrew Jones, Exccutive Assistant City Attorney
City of San Diego

1200 Third Avenue, Suite 1620

San Diego, CA 92101-4100

I declare under penalty of perjury that the foregoing is true and correct and that this
declardtion was executed on February 10, 2012, at Sacramento, California.

C. Shelly (t(%ﬁl@

(Type or print name) (S1gnat e)
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). SUZANNE MURPHY, Bar No, 145657 SAN DIt Coxi
(eneral Counsel D’EGO' CALIF.
WENDI L. ROSS, Bar No. 141030 MTFER 1y P g o)
1 Deputy General Counsel ‘
YARON PARTOV], Bar No. 243558 ENG LIV g e
‘Regional Attorney T g, § ALY aal
JONATHAN LEVY Bar No, 269693 . Py S gl
Regional Attorney 5
PUBLIC EMPLOYMENT RELATIONS BOARD a
11031 18th Street :
Sacramento, California 95811-4174 ;ﬁ
Telephone: (916) 322-3198 5
Facsimile: (916) 327-6377 3 "5'
Attorneys for State of California, Ry
PUBLIC EMPLOYMENT RELATIONS BOARD Xy
. S
- ,' A ] A
IN THE SUPERIOR COURT FOR THE STATE OF CALIRORNIA ‘\3 -
COUNTY OF 8AN DIBGO
{PUBLIC EMPLOYMENT RELATIONS BOARD, Case No. 37-2012-00092205-CU-MG-CTL
Plaintift/Petitioner, COMPLAINT FOR
~ INJUNCTIVE RELIEF;
V. VERIFIED PETITION FOR
' WRIT OF MANDATE
CITY OF SAN DIEGO,
(Gov. Code, §§ 3509, subds. (%),
. Defendant/Respondent. (b) & 3541.3, subd, (§); Cal. Code
. Regs,, tit; 8, § 32450 et seq.; Code
|SAN DIEGO MUNICIPAL EMPLOYEES Chv. Prac,, §§ 526, 527 & 1085)
ASSOCIATION, ' Ex Parte Hearing Date:
Real Party in Interest. ' D'ate: Febroary __,2012
- Time: _:  am,
Dept.:
Exempt from Fees

(Gov. Code, § 6103)

Service on California Attorney
General Reguired (Cal. Rules of

Court, rule 8.29)

Cotnplaint for Injunctive Relief]
Verified Petition for Writ of Mandats
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: |TO THE HONORABLE COURT, CLERK. OF COURT, AND ALL PARTIES:

RELATIONS BOARD (PERB or Board), and alleges as follows:

{Reform fo;' San Diego” (nitiative), which it acted on January 30, 2012.to place on the ballot for the

 Meyers-Milias-Brown Act (Gov. Cods, § 3500 et seq. [MMBAD.® (§§ 3505 & 3509, subis. (a), (b);

|Seal Beach].)

‘ by section 3541 for the purpose; inter alia, of promoting the development of harmonious and

| cooperative labor relations between California’s public sector employers and their employees,

i subdivision (), to petition the supetior court for Infunctive relief upon issuance of an administrative :
|| complaint charging that an employer or an employee organization has engaged or is engaging inan

‘unfalt labor practice, (Ses also Cal. Code Regs,, tit. 8, § 32450 et seq.)

Comes now Plaintiff and Petitioner, the CALIFORNIA PUBLIC EMPLOYMENT

1. PERB seéks such relief as the Court may grant to restrain Defendant and Respondent
City of San Diego (City) from prooéeding with or taking any further action to permit an election on &

local ballot measure entitled the “Proposition—Charter Amendment/Comprehensive Pension

June 5, 2012 election, without first satistying its obligations to meet and eonfer in good faith with
Real Party in Interest San Diego Municipal Employees Association (MEA), as required by the

People ex rel, Seal Beach Police Officers Assn, v. Clty of Seal Beach (1984) 36 Cal.3d 591 [City of
. The Parties

2. At all times rele\'zan’c, PERB has been a quasi-judicial administrative agency created

including Celifornia’s local government employets and their employees. (§ 3500 et seq.)

3. PERB has the authority pursuant to sections 3509, subdivision (a), and 3541,3,

4. As a public agency, PERB is not required to file a bond or undertaking when
requesting injunctive relief, (Code Civ, Prog., § 529, subd. (b)(3).)
3. As a public agency, PERB is not required to.pay a filing fee. (§ 6103.)

! The proposed charter amendment is also referred to as the “Comprehensive Pension
Reform Initiative for San Diego.”

* All further statutory references ate to the Government Code unless otherwise stated,
D '

Complaint for Injﬁnct‘ive Relief:
Verified Petition For Writ of Mandate
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[} units of employees, including employees in the Professional, Supervisory, Technieal, and

{| Administrative Support and Field Service Units represented by the MEA. *
{ the State of California within the meaning of section 3501, subdivision (a). The MEA is the
f recognized exclusive representative, within the meaning of Government Code section 3501,

|| subdivision (b), of the City employees in the Professional, Supervisory, Technical, and

|| Administrative Support and Field Serviee Units (bargaining unit members). (Cal. Code Regs,, tit, 8,

|organizations to meet and confer in good faith about wages, hours, and other terms and conditions of

|representation. (/4. atp. 602; dccord, County of Santa Clara (2010) PERB Decision No, 2120-M;

: scop'e of represéntation, and when 2 party seeks to change a matter within the scope of representation

{voters].)

|| provides that the Mayor is the City’s “Chief Executive Officer” of the City, The Mayor is also -
considered the City’s chief labor negotiator, since he is responsible for the City’s labor négofiaﬁons.

(Declaration of Wendi L. Ross, to be filed in support of PERB’s Ex Parte Application for Temporary]

é. The City is and at all times mentioned herein has been a “public agency” in the State

of California within the meaning of section 3501, subdivision (¢), and the employer of appropriate

7. The MEA is and at al} times mentioned herein has been an employee organization in.

§ 32016, subd. (b)_.)
' The Dispute Between PERB and the City
8. Section 3505 of the MMBA requires local government employers and employee

employment within the scope of representation. Tt is an unfar labor practice for a local government
emplosrer to fail or yefiise to bargain in good faith under this statutory provision,

9. In. City of Seal Beach, supra, 36 Cal.3d 591, the California Sﬁpreme Court held that a’
city couneil was required, pursuant to the provisions of the MMBA', to meet and confer with public

sector unions before it proposed charter smendments that affected matters within the scope of

Codnzfy of Santa Clara (2010) PERB Decision No, 2114-M [MMBA section 3505 requires public

agencies to meet and confer in good faith with employee organizations regarding matters within the
through the initiative process, it must satisfy its duty to bargain before placing the matter before the

10.  The City has a “Strong Mayor” form of governance, Article XV of the City's Charter

3.

Complaint for Injunctive Relief,
Verified Petition For Writ of Mandate
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(| Restraining Order (TRO) and Order to Show Canse (OSC) re Preliminary Injunction [Ross Decl.],
198, Exh. C.) '

11.  The Initiative was co-authored, developed, sponsored, promoted, funded, and

| implemented by Tity Mayor Jerry Sandets, acting in his official capacity and as an. agent of the City.
| (Ross Decl., {2, Fxh. A; 95, Exh. B.)

12,  City Councilmembers Kevin Raulconér and Carl DeMaio assisted with the oreation,
development, promotion, funding, and implemen;taﬁon of the Initiative, acting in their official
capacity' and as agents of the City, (Ross Decl.,, § 2, Exh. A} 5, Exh. B)

13, The Initiative, if passed, will directly Impoct the wages and retirement benefits of

curtent and future bargaining unit members, inter glia, by: (a) changing retirement benefits from a

| defined benefit plan to a defined contribution plan for all new employees, exéept for police officers;

1 (b) changing the definition of the term “pensionable” compensation for all curtent and new

employees; (c) freering current employees’ salaries for five yeats; (d) eliminating pensions for

|l individuals convicted of cettain felonies; and (e) setting a predetermined limitation on any initial

:‘ bargaining proposals presented by the MEA, (Ross Decl,, § 5, Exh. B.)

14, Beginning in July 2011, the MEA repeatedly requested that the Clity meet-and confer

over the provisions of the Initiative in accordance with the MMBA and the California Supreme

Court’s decision in City of Seal Beach, supra, 36 Cal.3d 591, (Ross Dedl, 2, Bxh. A.)
15. Inorabout August 2011, and contining to the present date, City Attorney, Jan L

' Goldsmith, and members of his staff, repeatedly refused to negotiate the i)rovisions of the Initiative
| with the MEA, (Ross Decl,, §2, Exh. A; {5, Bxh, B.)

16. On J’zmuary 30, 2012, the City Council placed the Initiative on the ballot f01 the June

15, 2012 election, (Ross Decl., § 11, Bxh. F.)

17, The last day to withdraw the Initiative from the ballot for the Fune 5, 2012 election is
March 9, 2012, (Ross Decl,, 13, Exh H.)

18. Thelastdayto submlt ballot arguments in favor of or opposmon to the Imtm’uve is
March 22, 2012. (Ross Decl., § 13, Bxh. H.)

19.  The City has repeatedly asserted that it had no obligation to meet and confer with the
wl
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| |MBA regarding the provisions of ‘ﬂle‘hﬁtiative before it was placed on the June 5, 2012 ballot,

1 Rather, the City éssc;rts thatit is a so-called “citizens initiative” brought by three private citizens—
: Catherine (April) Boling, T. J. Zane, and Stephen B, Williams—and that the City, thercfore, had no
obligation to negotiate the provisions of the Initiative ptior to placing the Initiative on the ballot for
| the June 5, 2012 election. (Ross Decl., ¥ 2, Exh. A; 5, Bxh. B; | 14, Exh. K:) PERB is informed
{and believes, howevet, that Ms. Boling, Mr. Zane, and Mr. Williams are agents of the City, or

{1 persons acting in concett Wlth agents of the City in the development, sponsorship, pramotion,

funding, and implementation of the Initiative, and in its refiisal to nepotiate with the MBA about the -

| et seq., requiring the City to remove the Tnitiative from the ballot for the June 5 , 2012 election.

‘before placing the Initiative on the ballot for the June 5, 2012 election, (Ross Decl., ¥ 4, Bxh. I [the
declaration of Michael Zucchet, General Manager.of the MEA. Mr. Zucchet’s declatation contains

112012, and is filed herein by direction of the Board, (Ross Decl,, 9 6, Exh. J.)

Initiative, (Zbid.)
Procedural Background t
20.  Onorabout .T anuéxy 31, 2012, the MEA filed an unfeir practics charge (UPC), No.
LA-CBE-746-M, and also requested that PERB petition the superior court for an injunction purswant

to sections 3541.3, 3509, subdivision (a), and California Code of Regulations, title 8, section 32450

(Ross Deol., §f 2-3, Exh. A;§ 5, Exh. B.)

21,  On February 10, 2012, PERB’s General Counsel issued a complaint againet the City, :
alleging that it violated Government (fcvde section 3505 and 3509, subdivision -(b), and California |
Code of Regulations section 32603(c), based upon evidence that the City, acting through its agents and
representatives, tefused 1o meet and confer in good faith with MEA reparding the provisions of the

Initiative that impact wages and retirement benefits for ourrent and future bargaining unit members

Administrative Complaint].)

22, In éupport of its request for injunctive relief, the MEA provided PERB with the sworn

numerous exhibits. (Ross Decl., ¥ 5, Exh. B.)

23. - The MEA’s request for injunctive relief was granted by the Board on February 10,

Yenne and Jurisdiction
5.

Complaint for Injunctive Relief;
Verified Petition For Writ of Mandate
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in the San Diego Supenor Cowt is proper because it is the Court of first resort that is capable of
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in violation of the MMBA by tefusing to negotiate with the MEA. over the provisions of the
1 Initiative before placing it on the ballot for the June 5, 2012 election, and that the Court should

|| Board v. Modesto City Schools District (1982) 136 Cal. App.3d 881, 892, because:

24.  Reliefis sought hete under Code of Civil Procedure sections 526, 527, and 1085
against the City based on its failure to comply with its ministerial duties under the MMBA, Venue

granting relief to PERB and bacause the City has its offices within the County of 8an Diego.

FIRST CAUSE OF ACTION
Injunctive Relief -
(Code Civ. Proc., §§ 526 & 527, 3541.3;
Cal. Code Regs., tit. 8, § 32450 et seq,)

25.  PERB incorporates all preceding paragraphs as though fully set forth herein,
26. By this Complaint and Petition, PERB contends that the City has engaged in conduct

immediately enjoin the City and order it to cease and desist from engaging in this unlawfil conduct,

and restore the status quo ante, under the controlling fest established in Public Employment Relations|

a. PERB has “reasonable cause” 1o belisve that the City has committed an unfair labor
practice in that its refusal to negotiate with the MEA regarding the provisioné of the
Initiative that will impact eurrent and future Clty employees’ wages and retirement
benefits, constitutes evidence of bad faith bargaining and a per se violation of the MMBA)
(3§ 3505 & 3509, subd. (b); City of Seal Beach, supra, 36 Cal.3d 501; County of Santa |
Clara, sypra, PERB Decision No. 21 20-M; County of Santa Clara, supra, PERB
Decision’No. 2114-M); and

b, Injunctive relief is “just and proper” because unless the City’s conduct of placing the
Inftiative on the June 5, 2012 ballot is properly enjﬁoined, PERB will be unable to awérd
an effective final remedy‘through its administrative proceedings; the MEA and the City
employees it represents will suffer grave and irreparable harm; public policy embodied in
the MMBA. will be thwarted; no adequate remedy at law exists here as damages are

inadequate; and the City’s action is in violation. of the law.

6-
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|l to performance of that duty, (Counties of San Diego and Orange v. State of Culifornia (2008) 164
| Cal.App.4th 580, 593.)

the MBA about the Initiative pursuant to section 3505 of the MMBA. The MEA repeatedly
| requested to negoﬁaté the provisions of the Initiative, including but not limited to those described in §
| paragraph 13, ante, before it was placed on the June 5, 2012 ballot, but the City repeatedly refused to'
| engage in such negotiations, and persists in its refﬁsal. The City placed the Initiative on the ballot

| without first fulfilling its obligation to bargain with MEA,

as stated under penalty of perjury by MEA in its UPC, the City was required to meet and confer in

| retirement benefits will be adversely impacted by the Initiative, Real Party MEA has a beneficial
interest to ensure that the City complies with its obligations under the MMBA.

SECOND CAUSE OF ACTION
Ordinary Mandamus
(Code Civil Proc., § 1085)

27.  PERB incorporates all prooeding paragraphs as though fully set forth herein. A

28. PERB brings this action pursuant to Code of Civil Procedure section 1083 to enforce A
the City’s clear, present, and ministerial duties under the MMBA, including the duty to negotiatein
good faith with the MEA before placing on the ballot an initiative that adversely impacts current and!
future City employees® wages and retirement benefits, '

29.  To obtain wiit relief under Code of Civil Procedure section 1085, the petitioner must
ghow there 18 no other plain, Spa;ac'ly, and adequate remedy; the respondent has a clear, present, and

ministerial duty to act in a particular way; and the petitioner has a clear, present and beneficial right

30, Respondent has a clear, present, and ministerial duty to negotiate in. good faith with

31, Under applicable legal standards and binding case precedent, and based on the facts

good faith with MEA before placing the Injtiative on the June 5, 2012 ballot.

32,  Astho quasi-judicial agency vested with exclusive initial jurisdiction over unfair ‘
practice charges brought under the MMBA, PERB has a beneficial interest to ensure that the City
cotnplies with the provisions of this statutory mandate. '

33.  Asthe exclusive representative of the affected City employees whose wages and

34.  There is no other plain, speedy, or adequate relief or remedy at law available to PERB!
: .

Complaint for Injunctive Relief;
Verified Petition For Writ of Mandate
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| Informal Settlement Conference has been scheduled for February 23, 2012, If settlement offorts are

| subject to an appeal to the Board itself, followed by possible judicial review by the Court of Appeal
| and the California Supreme Coutt—a process that, in the best of circumstances, can take a yeat or

| more to complete; thus, no final, enforceable order of the Board can issue before the June 5, 2012

{| election. In these circumstances, the Board will not be able to meaningfully aid those new

| l_.employees who in the meaﬁﬁme have been excluded from the City’s existin ¢ Defined Benefit Plan

|| and forced into a Defined Contribution Plan, or those current employees who in the meantime have

—_
N

represents will suffer grave and irreparable harm. If the City is allowed to pfocaed with its plan to
i present the Initiative to the electorate without having first met and conferred with the MEA and othe]
| affected employee organizations, the policy, spifit, and bargaining mandates established by the
; Legislature and codified in the MMBA will be circumvented and thwarted, The City’s unlawful
attempt to avoid its obligations under the MMBA is also likely to be replicated elsewhere and, will

 cause irreparable hatm to collective bargaining rights provided by California’s public sector labor

|Deputy City Attorney Joan Dawson, by voicemail on February 13, 2012, that PERB intended to fils

|| Pebruary 16,2012. PERB additionally transmitted this information to Mr. Jones via facsimile on

or the MEA, other than the relief sought in this.Petition. By direction of the Board, administrativé
proceedings have been and are being expedited, An Administrative Complaint has issued, and an

not suocessful, PERB will set a formal hearing before an administrative law judge (ALY) on the
Administrative Complaint shortly thereafier, However, any proposed decision of the ALT will be

been forced to pay igher employee contributions to the Defited Benefit Plan, or thoge who Have

retired with diminished benefits, or those City employees whose wages have been frozen as a result

of the Initiative.

35.  If the relief sought herein is not granted, the MEA and the City employees it

laws to employees of local governmental agencies statewide,

Notice to the City Regarding the Ex Parte Hearing .
36.  Before filing this Complaint for Injunctive Relief and Verified Petition for Writ of
Mandate, PERB notified counsel for the City, Executive Assistant City Attorney Andrew Jones and

an ex parte application for a TRO and OSC regarding a preliminary injunction from this Court on

8-
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|| February 13, 2012. (Ross Decl,, § 15, Bxh. L) PERB also transmitted a copy of this Complaint for
|| facsimile. PERB will transmit to Mr. Jones its Fx Parte Application for a TRO and OSC re |

Declaration of Wendi 1. Ross, via electronic mail on February 14, 2012. (Ross Decl., ¥ 16.)
| San Diego, its agents, employces, representatives, officers, and officials, and any other person

acting in concert or parti¢1pat10n with any of thet, and ordeting them and each of them to:

|| granted herein restraining the City of S8an Diego and its agents, employees representatives, officers

cansing or permitting to be done any of the acts or thmgs prayed in paragraph 1 of this prayer to be

and any other person acting in concert or participation with any of them, ordering them and each of

Injunctive Relief and Verified Petition for Writ of Mandate to Mr. Jones on February 13, 2012 via
Preliminary Injunction, its Memorandum of Points and Authorities, a Proposed Order, and the

PRAYER FOR RELIEF
WHEREFORE, Plaintiff and Petitioner California Public Bmployment Relations Board prays
for judgment as follows:

1. That a Temporary Restraining Order be granted, enjoining and fest.r-ahﬁng the City of

(a) immediately, and in all events prior to March 9, 2012, take all neoessary steps o remove
the “Proposition—Chatter Amandmen’t/Comprehensxve Pengion Reform for San Diego”
(veferred to herein as the Initiative) from the June 5, 2012 ballot; and

(b) cease and desist from taking or attetﬁpting to take any further action, directly or
‘indirectly, by any means, method or device whatsoever, to cause or ﬁermit the Initiative to be
placed before the voters on June 5, 2012, until the date of a hearing wpon an Crder to Show
Cause re Preliminary Injunction,

2. That upon the hearing of said Order to Show Cause, a Preliminary Injunction be

and officials, and any other person acting in concert or partmpahon with any of them, from doing or

enjoined or mcurred
3. That a permanent mjunctmn pursaant to Code of Civil Prooedma sections 526 and

527, and a peremptory writ of mandate pursuant to Code of Civil Procedure section 1085, be issued

and directed to the City of San Diego, its agents, employees, representatives, officets, and officals,

them to comply with their clear and present ministerial duties to meet and confer in good faith with
-0-
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11
12
13
14

15 |

16

17
18 |

19

20
21,

22

23 |

24
25

26
27 |

28

‘Dated: February 13, 2012

[=RNR - TS M- % e

the San Diego Municipal Employees Association, pursuant to section 3505 -of the MMBA, regarding
provisions of the Initiative or any flature initiative with proposed provisidns that may affect current |

and future bargaining unit members® wages and retivement beneﬁts, before placing any such

|| initiative on the ballot for any subsequent election.

4, Por its cost of suit herein tncurred.

5, For such other and further relief as the Coutt may deems proper.

Respectfully submitted,

M. SUZANNE MURPHY, General Counsel

Deputy General Counsel

Attorneys for Plaintiff and Pefitioner ,
PUBLIC EMPLOYMENT RELATIONS BOARD

Complaint for Injunctive Relief;
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VERIFICATION
I, Michael Zucchet, am the General Matnger of Real Party in Interest San Diego Municipal |

| Employees Association (MEA), and a resident and texpayer of the City of San Diego, In support of
{| & tequest for injunctive relief filed by the MEA on January 31, 2012, I prepared, executed, and
| submitted through counsel a Declaration of Michael Zvechet in Sup{aort of Request for Injunctive

1 Relief, containing numerous exhibits.

I have read the foregoing Complaint for Injunctive Relef and Verified Petition for Writ of
Mandate, and know the contents thereof, 1 certify that all factual matter alleged in the Complaint
and Potition are true of my own knowledge, except as to those maiters alleged therein upon

information or belief, or that are uniquely within the knowledge of the Respendents, and as to those

matters, I have made a good faith effort to verify all matters and believe them to be tme,

I dectare under penalty of perjury under the kuws of the State of California that the foregoing
is true and correct, Bxecuted this 1 th déy of February, 2012, in San Diego, California,

Michael Zucchet

11w
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M. SUZANNE MURPHY, Bar No. 145657 ~ O 10 C‘W’*“ORNEY—#%’ S o tEm
General Counsel RISK MANAGENENT _. Ve - z:»,é\m = |
WENDI L, ROSS, Bar No, 141030 ' e oa/i5 ]2 . o
Deputy General Counsel fuleots ~ B e midiy
YARON PARTOVI, Bar No. 243558 NONAE o ‘ R
?&g\ﬁ%ﬁtﬁoﬁlﬁw Bar No. 269693 o L& T
Regional Attorney - ue SECEVEDBY: HAL Clrk of the S?E’é”"’ Court
PUBLIC EMPLOYMENT RELATIONS BOARD ' AR
ooy Strge{f 95811-4174 9);0 o - ‘
Sacramento, California - ' : DTy TVTC .

Telephone: (916) 322-3198 ' T R BYiL SANNICOLAS, Deputy
Facsimile: (916)327-6377 ' ‘ _
Attorneys for State of Cahfonﬂa, Public Emplbyment Relations Board

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
'COUNTY OF SAN DIEGO |
|| PUBLIC EMPLOYMENT RELATIONS , Case No. 37-2012-00092205-CU-MC-CTL
BOARD, : A . _
: - DECLARATION OF NOTICE RE EX
Plaintiff/Petitioner, PARTE APPLICATION AND
' HEARING
V' .
o IMAGED FILE
CITY OF SAN DIEGO, . . v
L ' ‘ - Ex Parte Hearing Date:
Defendant/Respondent, Date: February 21, 2012
- Time: 8:30 a.m.
Dept.. C-67

Judge: Hon, William S. Dato

Exempt from Fees

(Gov. Code, § 6103)

SAN DIEGO MUNICIPAL EMPLOYEES
ASSOCIATION,

" Real Party in Interest.

I, WENDI L. ROSS, hereby declare:
1. Iamemployed és_ Deputy General Counsel by and for the Public Employment Relations
Board (PERB or Board). My job duties include investigating unfair practice charges and requests for
injunctive relief filed Wﬁh PERB. I was assigned to the instant matter by PERB’s General Counsel.

1
~ Declaration of Notice re -
Ex Parte Application and Hearing
Case No. 37-2012-00092205-CU-MC-CTL
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2. Before filing the Complaint for Injunctive Relief and Verified Petition for Writ of
Mandatb herein, PERB notified counsel for the City, Executive Assistant City Attorney Andrew
Jones and Deputy City Attorney Joan Dawson, by voicemail on February 13, 2012, that PERB

intended to file an Bx Parte Applicaﬁon for a Temporary Restraining Order (TRO) and Order to

Show Cause (OSC) Regarding a Pxehmmmy Injunotlon in this Court and also mtended on appearing

before the Court on February 16, 2012 for the ex Dparte hearing, PERB conﬁrmed this same

| information to Mr. Jones via facsmnle on February 13,2012, (See Exhibit L to the Declaration of

Wench L. Ross, filed in support of PERB’s Ex Parte Apphcatwn)
3.. PERB also transmitted a copy of the Complaint for Injunctive Relief and Verified

Pet1t1on for Writ of Mandate to Mr. Jones on Februaly 13, 2012 via facsimile, and will transmit to

Mr J ones its Bx Parte Application for a TRO and OSC re Prehmmeu"y Inj unction, its Memorandum
of Points and Authorities, a Proposed Order, and -the Declaration of Wendi L. Ross, via electronic
mail on February 14, 2012,

. 4, On Februaty 14,2012, I called Mr, Jones and left a voice-mail vmessage stating that we
had scheduled an ex parte hearing in Departnient 67 on February 21; 2012 at 8:30 a.m,

I declare under the penélty of perjury under the laws of the State of California that the
foregoing is true and correct and that this document was executed on the 14th day of February, 2012,
in Sacramento, California
Dated: Februaty 14, 2012

: - |
WENDI L, ROSS

" ATTORNEY for Plaintiff and Petitioner |
PUBLIC EMPLOYMENT RELATIONS BOARD

Declaration of Notice re
- Ex Parte Application and Hearing
Case No, 37-2012-00092205-CU-MC-CTL
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|BOARD,

‘M. SUZANNE MURPHY, Bar No. 145657 -

General Counsel
WENDI L. ROSS, Bar No. 141030

1| Deputy General Counsel

YARON PARTOVI, Bar No, 243558

Regional Attorney -

JONATHAN LEVY, Bar No. 269693
Regional Attorney -

PUBLIC EMPLOYMENT RELATIONS BOARD
1031 18th Street

Sacramento, California 95811-4174

Telephone: ('916} 322-3198
Facsimile: (916) 327-6377

Attorneys for State of Cahforma
PUBLIC EMPLOYMENT RELATIONS BOARD
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P r*'c*';) :
F &g 30,
k Clerknof{h&gupeéﬁbouﬁ
FEB 1 5 2012

By: L. SANNICOLAS, Deputy

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO

PUBLIC EMPLOYMENT RELATIONS

Plaintiff/Petitioner,
V.
CITY OF SAN DIEGO,

Defendant/Respondent.

SAN DIEGO MUNICIPAL EMPLOYEES
ASSOCIATION, ‘

Real Party in Interest,

1

Case No. 37-2012-00092205-CU-MC-CTL

EX PARTE APPLICATION FOR A
TEMPORARY RESTRAINING ORDER
AND ORDER TO SHOW CAUSE
REGARDING A PRELIMINARY

INJUNCTION

IMAGED FILE

(Gov. Code, §§ 3509, subds. (a), (b) &
3541.3, subd. (j); Cal. Code Regs., tit. 8,

§ 32450 et seq.; Code Civ. Proc., §§ 526, 527
& 1085)

Ex Parte Hearing Date:

Date: February 21, 2012
Time: 8:30 a.m.

Dept.: C-67

Judge: Hon. William S Dato

Exempt from Fees -
(Gov. Code, § 6103)

_ Ex Parte Application for Temporary Resn'aining Order
/ ' and Order to Show Cause Regarding a Preliminary Injunction

Case No. 37-201 2-00092205-CU-MC-CTL
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- (City), its agents, employees, representatives, -dfﬁccfs and officials, and any other person acting in

-. Superwsmy, Technical, and Administrative Support and Pield Service Umts (City Employees or |

1. . Plaintiff and Petitioner Public Employment Relations Board (PERB) hel eby apphes
ex parte to this Court for & Temporary Restrammg Order (TRO) and Older to Show Cause (OSC) re:

Preliminary Injunction, enjoining and restraining Defendant and Respondent City of San Diego

concert or partlclpatlon with any of them, and ordermg them and each of them, pendmg further order
from this Court, to

(a) immediately, and in all events prior té March 9, 2012, take all necessary steps to remove

the “Proposition—Charter Amendment/Comprehensive Pension Reform for San Diego”

(referred to herein as the Initiative) from the June 5, 2012 ballot; and

- (b) cease a;nd desist from taking or attémpting to take any further action, direotly <;1j
indirectly, by any means, method or device whatsoever, to cause or pernﬁt the Initiative fo be
| placed before the voters on June 5, 2012, until the date of a hearing upon an OSC re

Preliminary Injunction. |

2. By this Ex Parte Applioatioh, PERB seeks to preéerve the statué' quo that preceded the
City’s alleged violation of its dﬁty to meet and confér with the MEA about wages and reti_rementA
benefits before placing the Initiative on the ballot for the June 5, 2012‘ election, pending a hearing or
trial on a preliminary 1nJunctlon . B '

3. As the accompanying Deolaratlon of W endl L. Ross and Memorandum. of Points and
Authorities demonstrate, if the City is not enjoined as described in Paragraph 1 above, gleat and
irreparable injury will result to Real Party in Interest San Diego Municipal E1nployees Association |
(MEA), current and future employees of the City for whom MEA séwes as the recognized exclusive

representative under the Meyers Milias-Brown Act (Gov. Code, § 3500 et seq.) in the Professional,

bargaining unit members), and the public in the City of San D1ego and the State of Cahfomla, bcfore

the matter can be heard on notice.

4, This application is made pursuant to Code of Civil Procedure sections 526 and 527 on| -
the grounds that the MEA, current and future City Employees, and the public in the City and the

State of Califdmia, will suffer great or in'eparable‘injury if injunoﬁve relief is not obtained prior to a
2. |
Ex Parte Application for Temporary Restraining Order
and Order to Show Cause Regarding a Preliminary Injunction .
Case No. 37-2012-00092205-CU-MC-CTL
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h.earing or trial on a preliminary injundtidn

This application is based on the accompanying Complamt for Injunctive Relief and Verified
Petition for Writ of Mandate the Declaration of Wendi L Ross, the Memorandum of Points and
Authorities, a [Proposed] Order, and all pleadings, papers, and evidence as will be submitted in
connection with the application and hearing on the OSC re prélimindry injunction. |

Dated: February 14, 2012
: Respectfully submitted,

M. SUZANNE MURPHY, General Counsel

By

WENDI L. ROSS,'Dcputy General Counsel -
Attorneys for Plaintiff _
PUBLIC EMPLOYMENT RELATIONS BOARD

3
Ex Parte Application for Temporary Restraining Order
and Order to Show Cause Regarding a Preliminary Injunction
Case No. 37-2012-00092205-CU-MC-CTL
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M. SUZANNE MURPHY, Bar No, 145657
Geéneral Counsel

WENDI L, ROSS, Bar No, 141030

Deputy General Counsel

YARON PARTOVI, Bar No. 243558
Regional Attorney -

JONATHAN LEVY, Bar No. 269693
Regional Attorney

PUBLIC EMPLOYMENT RELATIONS BOARD
1031 18th Street

Sacramento, California 95811-4174
Telephone: (916) 322-3198

Facsimile: ' (916) 327-6377

BOARD,
 Plaintiff/Petitioner, |
V. |
CITY OF SAN DIEGO,

Defendant/Respondent,

Aftorneys for State of California, PUBLIC EMPLOYMENT RELATIONS BOARD

IN THR SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO
PUBLIC EMPLOYMENT RELATIONS

MEMORANDUM OF POINTS AND

- PRELIMINARY INJUNCTION

SAN DIEGO MUNICIPAL EMPLOYEES

|| ASSOCIATION,

Real Party in Interest.

~ (Gov. Code, § 6103)

o P

;7.: :«ﬂg,x‘_ .m ',' N

g-;: 'g';’

< T

o ;Dfﬁ(-j E ;
Cleréﬁ fhé Euperfor Cot rf
L'FEB 15 5 2012

By:L. SAN NICOLAS, De;

uty

Case No. 37-2012-00092205-CU-MC-CTL

AUTHBORITIES IN SUPPORT OF
PERB’S EX PARTE APPLICATION
FOR TEMPORARY RESTRAINING
ORDER AND ORDER TO SHOW
CAUSE REGARDING A

IMAGED FILE

Ex Parte Hearing Date;

Dater February 21, 2012
Time: 8:30 a.m.

Dept.: C-67 :
Judge: Hon, Wllham S. Dato

Exempt from Fees

Memorandum of Points & Authorities
in Support of PERB’s Ex Parte Application
Case No. 37-2012-00092205-CU-MC-CTL
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INTRODUCTION

Almost thirty years ago, the California-Supr eme Court ruled that local govemments must
satisfy the “meet and confer” requirements of the Meye1s-M111as-B1‘own Act (MMBA or Act)!
before proposing to the electorate a charter amendment that would unpact a subject within the scope
of representation. (§ 3505; People ex rel. Seal Beach Police Officers Assn v. City of Seal Beach
(1984) 36 Cal.3d 591 [Seal Beach].) P1a1nt1ff and Petitioner Public Employment Relations Boaxd
(PERB or Board), has similarly affirmed that this bar gaining obligation must be satisfied before an
employer can ask voters to decide a matter that impacts employees’ wages, hours, or terms and-
conditions of eniployment. (County of Santa Clara (2010) PERB Decision No. 2120-M; County of
Santa Clara (2010) PERB Decision No. 21 14-M;) '

This case involves a ballot initiative, entitled the "‘Propo‘sition—Chal“cer Amendment/
Comprehensive Pension Reform for San Diego™ (Initiativé) that would, if passed be the voters on
June 5, 2012, serve to amend the City Charter for Defendant and Respondent City of San Diego
(C1ty) There is no dispute that the provisions of the Initiative would Have a direct and adverse
impact on the wages and retirement benefits of current and future City employees 1epresented by
Real Party in Interest San Diego Municipal Employees Association (MEA)

Instead of negotlatmg in good faith with the MEA over the various provisions of the
Initiative that would affect the City employees® wages and retitement benefits, the City has chosen
instead to try to skirt the law, The City claims that it is not responsible for the Initiative, but rather it
is the product of “private citizens,” and is th'erefore a “citizen’s Ainitiative » As the facts in this case
cleeuly demonstrate, however, the Initiative was not written and sponsored by private citizens, but
rather is directly attubutable to the City based on the conduct and-actions of City Mayor Jerry -
Sanders and other agents of the City. Since the City has a “Strong Mayor” form of governance,

Mayor Sanders is also the Chief Labor Negotiato.f for the City, and has an obligation to meet and

! The MMBA is codified at Government Code section 3500 et seq All future references are
to the Government Code, unless otherwise specified.

2 The proposed charter amendment is also sometimes referred to as the “Comprehensive
Pension Reform Initiative for San Diego” or the “(;PR Initiative.”
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| of ’Und'erst'anding with the City éxpired on June 30, 2011, Article IX of the Cify Charter, entitled

|| (in all material respects identical to the Initiative), for the purpose of amending the City Charter.

confer in good féitll under the MMBA. The City’s conduct in this case is a brazen attempt to
sidestep the meet-anci—oonfer requirements of the MMBA,

" As Public Eméloymeﬁtf?.elations Bd. v. Modesto Cz’z‘y School Dist, (1982) 136 Cal.App.3d -
881(Modesto) has lohg made clear, PERB may obtain injunctive relief if' (1) it has reasonable cause
to believe that én unfair practice has been commi‘fted; and (2) injunctive relief is “just and proper.”
(Id atp. 891.) There is ample evidence in this case to satisfy both prongs of the Modesto standard.
This Court should immediately enjoin the Initiative from appearing on the June 5, 2012 ballot and,
ﬁlti’mately, until the City satisfies its meet and confer obligations under the MMBA. For-all of these
reasons, injunctive relief is mandated. - | |

FACTUAL AND PROCEDURAL BACKGROUND
MEA is the recognized employee organization for approxunately 3,800 City employees in
four bargamlng units: (1) Professmnal (2) Supervisory, (3) Technical, and (4) Admmlst1 ative

Support and Field Service, (Declaration of Wendi L. Ross, Exh. B, 0106.)°> MEA’s Memorandum

“The Retirement of Employees,” specifies employee pension benefits and contributions. (Exh. C.)

Proposed Ballot Initiative

On April 4, 2011, three City residents—Catherine A.'Bé.ling (Boling), T. J. Zane (Zane),
and Stephen B. Williams (Williams)*—notified the City Clerk of their intention to circulate a

petition for a ballot measute, entitled “Comprehensive Pension Reform Initiative for San Diego” .

(Exh. B, 0002, 0107.) The three City residents also requestéd that the City Attorney prepare a

* All further citations to Bxhibits are to this declaration, 1nolud1ng the four- d1g1t Bates
number in the bottom right corner of the document to specify a particular page of the Exhibit,

4 Boling, a CPA, has served as campaign treasurer for more than 50 local ballot measures
and candidates, including Councilmember Faulconer and City Attorney Jan Goldsmith,
(http://www.sandiegomagazine.com/media/San-Diego-Magazine/April- 2008/The-Troubleshooter-
the-Accountant (February 9, 2012).) Zane is a professional political consultant who has been
involved in numerous campaigns involving local ballot measures and City Council elections: .
(http://www.sdlincolnclub.org/about?q=tj-zane-president-ceo (February 9, 2012).) Williams is a real
estate professional. (hitp://www.sentre.com/bios/sbwilliams (February 9, 2012).) (Exh, K.)
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9203. (Exh. A, 0051.)

||than wages (Bxh. B, 0008); discontinuing the current “Defined Benefit Pension Plan” for all new

{retirement system “which affects the benefits of any employee under such retirement system” or

analysis and retain outside counsel to assist in its preparation, and directed the Mayor, Independent|

“Title and Summary” for the Initiative pﬁrsuant to Blection Code sections 9255, 9256, 9202, and

If approved, the Initiative would make ohénges’ to multiple provisions of the current City
Charter regarding City employee pensions by, inter alia: redeﬂning the term “Base

Compensation” for the calculation of pension benefits to exclude all forms of compensation, other

liires, other than newly hired sworn police officers, and replace it with a “D efined Contribution
Plan” (Exh. B., 0011); increasing pension contributions to the Defined Benefit Pension Plan for
current City employees (BExh. B, 0012); “eliminat[ing], to the extent permitted by law, the Defined
Pension Benefit Plan for any indi.vidual City“ .. employee who is convicted of a felony related to -
their empioyment, duties, or obligations as a City ‘o émﬁloyee”' (1bid.); limiting employer
contributions to the Defined Benefit Pension Plan to 9.2% of the corﬁpensation of each
participating City em;ployee who is not a Uﬁiforméd Public Safety Officer (Exh. B, 0013);
authorizing the City to provide disabﬂity benefits only to~pa_1ftic'1p'ants in the Deﬁned Plan “who
ha[ve] become physicaily or mentally disabled by reason of bodily injury or, illness cause by
actiéns related 't‘o.t.he discharge of their duties” (Bxh. B, 0014); and climinating the requirement of

a majority vote of employees and/or retirées prior to the adoption of any ordinance amending the

“increases” thege benefits (1bid.).

On December 5; 2011, .’;he City Council adopted a resolution (San Diego Resolution R-
3071 55), declaring its intent to submit the Initiative to the votefs. (Exh. E.) On January 30, 2012,
the City Council introduced and adopted San Diego Crdinanoe 0-20127, calling for a June 5, 2012
Municipal 'Speoial Election to submit the Initiative to qua'liﬁed City Volters. (Bxh, F.) The City
Council also adopted Resolution R-307249, directing the City Attorney to prepare an impartial

Budget Analyst, and City Auditor to prepare a fiscal impéct analysis, related to the Initiative,

(Exh. G.) On February 13, 2012, the City Council was scheduled to formally adopt Ordinance

3 :
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0-20127, which was prepared by the City Attorney.” (Exh. H.)
The City Mayor’s Authority iin Labor Relations

In a January 26, 2009 memorandum to the Mayor and City Councilmembers, City Attorney
Jan L. Gdldsmith (Goldsmith) explained thé Mayor’s authority, pursuant to the City’s “Strong
Majyor” form of governance, under the City Charter:

~ Article XV of the Charter was added by voters on Novembet 2, 2004 and became
effective January 1, 2006, The stated purpose of the Article is “to modify the existing
form of governance for a trial period of time to test implementation of a new form of -
© | governance commonly known as a Strong Mayor for of government.” Charter, §250,

Under the strong mayor form of’ governance, the Mayor assumes all of the authority, -
power, and responsibilities formally conferred upon the City Manager, as described in

© Articles V, VII, and IX of the Charter. Charter, §§260(b), 265(b). The Mayor has
additional authority and responsibilities, including serving as the chief executive
officer of the City (Charter, § 265); executing and enforeing all laws, ordinances, and
policies of the C1ty, moludmg the right to promulgateé and issue administrative
regulations that give controlling direction to the administrative service of the City

- (Charter, §265(b)(2)); recommending to the Council such measures and ovdinances
as e or she niay deem necessary or expedient (i Charter, §265(5)(3)); and making
such other recommendations to the Council concerning the affairs of the City as the
Mayor finds desirable (Charter, §265(b)(3)). Under this authorvity, the Mayor
assumes the responsibility of labor negotiations, which is an administrative

. function of local government,

(BExh. A, 0192, emphasis added.) .

City Agents’ Involvement in the D1'»gfting, Circulating, and Financing the Initiative -

Although the Initiative was submitted by Boling, Zane, and W illialns, there is no genuine -
dispute that it was authored and sp-onéored by Mayor Sanders in conjunction with Councilmenibers
Faulconer and DeMaio. (Exh. B.) Moreover, Mayor Sanders used the private citizens’ initiaﬁve
process for the express purpose of avoiding the City’s meet-and-confer obligatidn, and the
pri’vileges' and prestige of his office to do so. (Ibid.) The following are just a few exampleé

indicative of Mayor Sanders’ and other City agents’ role in the formulation of the Initiative:

> The future deadlines with respect to the initiative process are as follows: Mar ch 9,20121s

the last day for City Clerk to file with Registrar of Voters all election materials; and March 22, 2012
is the last day to file ballot arguments with City C1461k (Exh. H.)
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-+ On November 19, 2010, the Mayor’s Communications Director, Darren Pudgil, issued a
“Mayor Jerry Sanders Fact Sheet” (Fact Sheet), which was posted on Mayor Sanders®
official website, stating in pertinent part that: “The Mayor ... announced he will place an
initiative on the ballot that would eliminate defined benefit pensions for new hires, instead
offering them a 401(K)-style, defined contribution plan similar to those in the private

~ sector.” (Bxh. A, 0134.) The Fact Sheet further stated that: “Sanders and Councilmember

.. Faulconer will craft the ballot initiative language and lead the signature-gathering effort
to place the initiative on the ballot.” (Ibid.)

¢ OnlJ anuary 7,2011, Pudgil sent an e-mail message to Fox News, stating that: “The Clty of
San Diego is a natlonal leader in pension reform. We’re eliminating employee pensions as
we know them and putting in place a 401-K plan like the private sector.” (Bxh. B, 0101 )
He added: “My boss, San Diego Mayor Jetry Sanders, is available any time to come on .
+ [the Fox News program, “The O’Reilly Factor”] to talk about what he’s doing in San Diego
and the greater national pr'oblem of bloated pensions and the billions of dollars they are

. costing taxpayers and forcing cities to reduce services like police and fire to pay for these
'pensmns ? (Ibid.)

¢ On January 10, 2011, Goldsmith issued Opinion Number 2011-1, plepared for Mayor
Sanders and the Clty Council, in which he stated that the City could “freeze ‘Base
Compensation’ ... as a means to reduce the City’s long-term retirément liability,” but that
such a change was “subject to the [MMBA],” and that the City could offer performance-

based increases to compensation that would not be included in retirement caleulations.”
“(Bxh. A, 0063.)°

e OnJTanuary 12, 2011, Mayor Sanders stated during his offieial “State of the City” address
that “Councilman Kevin Faulconer, the city attorney and I will soon bring to voters an -

initiative to enact a 401(k)-style plan that is smnlar to the private sector’s and reflects the
reahty of our times.” (Exh. B.)

e In Apnl 2011, Mayor Sanders participated in a press conference with Goldsmith, and
Initiative signatories Boling and Zane, on the City concourse outside of City Hall, under a
banner rea.di.ng “Pension Reform Now!” (Exh. A, 0061; Exh. B, 0073.)

e InJanuary 2011, Mayor Sanders and Councilmember Faulcofler formed a fund-raising
committee, “San Diegans for Pension Reform (SDPR),” that contributed a total of

SIn a June 19, 2008 memorandum to Mayor Sanders and the City Council, former City
Attorney Michael J. Aguirre plovided a legal opinion that the Mayor may propose a ballot measure
to amend City Charter provisions related to retirement pensions, provided that the City first complies
with its meet and confer oblzgafzons under the MMBA4. (Exh. A, 0087, emphasis added.) Aguirre
also advised that the Mayor may sponsor a voter petition drive as a citizen, however “such
sponsorship would legally be considered as acting with apparent gover nmem‘al authority because of
his position as Mayor, and his right and responsibility under the Strong Mayor Charter provisions to
represent the City regarding labor issues and negotiations.” (Ibid.) Given this apparent authority,
Aguirre added, “the City would have the same meet and confer obligations ...” (Ibid.)
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{Initiative,” the MBA réasserted its request. (Exh. B, 0057.) By letter dated August 16, 2011,

| former City Attorney John Witt,” (Ibid.) The parties exchanged additional letters on September
16, 201 1, September 19, 2011, and October 5, 2011 (id., 0071, 0079, 0084), but the City never
1| agreed to negotiate with the MEA about the Initiative before placing it on the ballot for the June 3,

~ approximately $89,000 to the In1t1ailve between April 1 and June 30,2011. (Exh. B, 0022,
0038.) '

e The Initiative was the result of a “compromise” between “[p]loponents of dueling ballot

measures to curtail San Diego city pensions” to “combine forces behind a single initiative
for the Jurie 2012 ballot.” (Bxh. B, 0027.)

¢ Pudgil “explained in an email” that “though the mayor—along with Council members -
Kevin Faulconer and DeMaio—authored the ballot measure, Sanders is bringing it forward
‘as a private citizen—not as mayor,”” (Exh. B, 0017.) It then again quotes Pudgil, saying:
- ““The mayor took this route because the public deserves the right to decide a méasure of
this magnitude and importance.”” (Ibid.) :

¢ Mayor Sanders candidly “explained ... that pension-reform proponents chose to go the

© citizen-initiative route in order to avoid negotiations with the unions that represent city
employees.” (Exh. B, 0019, emphasis added.) Mayor Sanders thusly stated, “You do that
so you get the ballot 1n1t1at1ve on that you actually want,” he said. “Otherwise, we’d have
gone through meet-and-confer [negotiations], and you don’t know what’s gonna go on'at
that pomt through the meet- and-confer process.” (Exh B, 0020.)

The MEA’S Requests to Ba1 gain, the Cltv s Refusals and the Subsequent UPC/IR Request

On July 15,2011, the MEA sent I\/.[ayor Sanders a “Demand to Meet and C‘onfer re
‘Pension Reform’ Ballot Initiative” (Bxh, B, 0003), but Mayor Sanders did not respond. In an
Au gust 10, 2011 letter entitléd, “Second Demand to Meet and Conﬁer re ‘Pension Reform’ Ballot

Goldsmith rejected the MEA’s bargaining demand, stating that “[i]t is the City’s position ... that
the City’s duty té meet and confer has not been triggered in relation to the ... Tnitiative.” (Exh. B,
0003, 0059.) , _

o In a September 9, 2011 letter, the MEA renewed its bargaining demand. (Bxh. B, 0061.)
Ey létter dated September 12, 2011, Goldsmith reiterated his rejection of said demand and

expressed his “1111de;stand[ing]” that the “initiative was written by a team of lawyers that included

2012 election.

OnlJ anugry 31,2012, the MEA filed with PERB its UPC No, LA-CE-746-M, alléging that
. _ 6. A
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'otherAapplioable sections of the MMBA; and PERB Re_gulations section 32450 (Cal. Code Regs., tit.

.|| a comprehensive administrative procedure for investigating, hearing, and deciding charges of unfair

604, San Diego, supra, 24 Ca1.3d 15 Modesto, supra, 136 Cal.App.3d at p. 891; Fresno Unified

T1I. THE COURT MUST APPLY A TWO-PRONGED TEST IN

the City refused to meet and confer in good faith with the MEA before placing the Initiative on the '
ballot for the June 5, 2012 election. (Exh. A, OO‘Ql-OOl 1.) The MEA also requested that PERB

petition the superior court for an injunction pursuant to sections 3509, subdivision (a), 3541.3 and

8, § 32450), On Febniary' 1-0, 2012, the Board granted the request. (Exh. J.) |
| - ARGUMENT

I. - PERBHAS EXCLUSIVE INITIAL J URISDICTION TO SEEK
INJUNCTIVE RELIEF TO HALT UNFAIR LABOR PRACTICES.

The MMBA is administgred by PERB, an expert quasi-judiciai agency. PERB has broad’
authority—analogous to that of the National Labor Relati:oné B’o—afd (NLRB)—to interpret the
MMBA in the interest of brillging “expertise and uniformity to the delicate task of stabilizing labor
relations” in California. (Saﬁ Diego Teachers Assn. v. Superior Court (1979) 24 Cal.3d 1, 2 (San
Diegb); City and County of San Francisco v, Int’] Union of Operating Enginee.rs Local 139 (2007)
151 Cal.,App.4th 938, 943-944.) PERB’s i_ntélpreta’cions of the MMBA are made pursuant to the
Board’s responsibility to evaluate unfair practice charges. (§ 3'570‘9,. subd. (a).) The MMBA provides

practices ég-ainst public agency employers. (§ 3509 et éeq.) _

Sections 3509, subdivision (a), and 3541.3, subdivision (j), authorize PERB to seek
injunctive relief, when “apiaropriate,” as an interim remedy against unfair practices proscribed by the
MMBA. Indeed, PERB has exclusive original jurisdiction to seek injunctive relief against alleged

unfaif practices. (City of San Jose v. Operating Engineers Local Uﬁ.ion No: 3 (2010) 49 Cal.4th 597,

S.cho'ol District v. National Educatioﬁ Association (1981) 125 Cal.App.3d 259, 270-271.)

EVALUATING PERB’S REQUESTS FOR INJUNCTIVE RELIEF.

Recognizing that after-the-fact remedies are not always adequate, the Legislature authorized
PERB to seek injunctive relief, prior to an administrative hearing, to halt alleged unfair practices.
(§8 3509, subd. (a) & 3541.3, subd. (j).) Following applicable federal precedent, the California

Courts of Appeal have applied a two-prong test in determining the appropriateness of PERB requests
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' preservation and restoration of the status quo are appropriate considerations in granting temporary

for injunctive relief: “Before injﬁncﬁve relief may be granted, the trial court must determine [1] that
there exists reasonable cause to believe an unfair labor practice has been commiitted, and [2] that the
relief sought is just and proper.” (Modesto, supra, 136 Cal.App.3d at p. 896, emphasis in original.)’
To meet the “reeisonéble cause” prong of the Modesto test, the Board need only establish that its
reasons to believe an unfau practloe has been committed are neither 1nsubstant1a1 nor frivolous,
(Ibid.) Even apphcatlon of novel theories of law will establish “reasonable cause,” so long as the
theories are arguable. (/bid.) The second prong of the Modesto test is met when the Court
determines that injuncﬁ«ée relief is “just and prope_r”—i.e., that the purposes of the Act would be
frustrated absent injuncfive relief. (Ibid,) Although injunctive relief is an ex’craordhary remedy, it
may be granted whenever either an employer or a union has 'committed en uﬁfair labor practice

which, under the circumstances, would render any final order of PERB meaningless. Moreover,

relief. (/bid.) Application of the Modesto rule to the present case demonstrates that PERB’s

requested interim remedy is appropriate here.

A. There'is Reasonable Cause to Beheve the City Committed an Unfajr
Practice.

In Seal Beach, supra, 36 Cal.3d 591, the California Supreme Court held that a city council

was required, pmsuant to the MMBA, to meet and confer with its pubhc sector unions, before it

proposed charter amendments affectmg matters within the scope of representation. (/d. at p. 602; seq |

also, County of Santa Clara, supra, PERB De01s1on No. 2120-M; County of Santa Clara, supra,
PERB Decision No. 2114~ M [MMBA section 3505 requires public agencies to meet and confer in
good faith with employee organizations regardmg matters with the scope of representation; when a

party seeks to change a matter within the scope of representation through the initiative process, it

7 Section 10(j) of the National Labor Relations Act (29 U.S.C. § 160()), provides that
the NLRB has the power, upon issuance of a complaint, to petition a federal district court for -
appropriate temporary relief or restraining order, The district court has jurisdiction to grant to
the Board such temporary relief as it deems just and proper, Because of the similarities between
the NLRA and MMBA, it is appropriate for the Board to use federal labor law precedent for
guidance in interpreting MMBA provisions. (See e.g. San Diego, supra, 24 Cal.3d 1, Fire
Fighters Union v. City of Vallejo (1974) 12 Cal.3d 6808 616.)
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must satisfy its duty to bargain priér to placing the mattér before the votersj.)

It is undisputed here that the MEA' demanded, and the City reﬁlsed, to meet and confer over
the provisions of the Initiative. Further, there isno di-é,pute that the provisions of the Initiative, if
passed, implicate mandatory squ ects of bargaining—i.e., matters within the scope of representation,
in‘oluding wages and retirement benefits fof current and future employees. (Mendocino County

Employees Assn, v. County of Mendocino (1992) 3 Cal.App.4th 1472,. 1478, Huntington Beach

(1982) PERB Decision No. 275.) _ |
The City has repeatedly asserted that, ﬁnlike the instgnt matter, Seal Beach,. supra, 36 Cal.3d
591, involved charter amendments that were placed on the ballot by a city council, whereas the -
present case in\;olves charter amendments that were placed on the ballot by three private citizens.
Thus, the City maintains it had no obligation to meet and confer with the MEA about the Initiative.
In City of Monterey (2005) PERB Decision No, 1766-M, however, the Board held that the city
council was “a compdnen‘é of the City Governrent and act[ed] on behalf of the City under authority
of applicable laws and regulations,” and fhat “it [was] fair to characterize the City Council as an
agent of the City and to hold the City responsible for its actions.” (Ibid.y
In this case, it is undisputed that Mayor Sanders: (1) co-authored the Initiative with

Councilmembers Faulconer and DeMaio; (2) partially funded the Initiative through a fund-raising
committee he formed with Councilmember Fauloonel and (3) used his Cominunications Director,
his official “State of the City” address, and his officia] title and authouty unde1 San Diego’s “Strong
Mayor form of governance, to garner support for the Initiative. In these cucumstances since
Mayor Sanders, along with two members of the City Council and City Attomey Goldsmith, acted as
agénts of the City, their actions must be attributed to the City. Conéequently, Mayor Sanders’ use of|
the “private citizen initiative process” for the eipresslpurpo:se bf avoiding the City’s meet-and-
confer obligations with the MEA thez‘<;f61‘e appear to be in violation of the MMBA. (Seal Beach,
supra, 36 Cal.3d 591.) '

- The City has neverth-el-ess asserted that even if the Mayor did author and solicit supﬁort for

the Initiative, he did so without City Council invelvement or authority. The City, however,
. -9_
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|1 principal intentionally confers upon the agent, or intentionally, or by want of ordinary care, allows
|| that which ‘a principal, intentionally or by want or ordinary care, causes or allows a third person

Employment Relations Bd, (1991) 227 Cal.App.3d 767, 781 [Inglewood], emphasis added; accord,

of agency [is determined] on a case-by-éase approach on the basis of whether the enmployees tthe

the suit (id. at p. 783); “[t]he only indicia of District involvement in the lawsuit was the use of the

| Communications Director, his official “State of the City” address, his official title as City Mayor,

ignores the legal definitions of actual and apparent authority; “Actual authority is that which ‘a .
the agent to believe himself to pbssess. " (Civ, Code, § 23"1'6,) Ostensible.or apparent authority is
to believe the agent to possess.’ (Civ. Code, § 2317.)” (Inglewood Teachers Assn. v. Public

Chula Vista Elementary School District (2004) PERB Decision No. 1647.)

The .apprdpriate standard articulated in Inglewood, supra, is, as follows: "“'[T]he,, existence

electorate in this case] could reasonably believe that..t'h'e supervisor [Mayor Sanders in this case]
was aotiﬁg within the scope of his or her employment.”' In Inglew%»obd, a high school principal
brought a lawsuit agé@nst nine teachers, who were also union members. The. court affirmed
PERB’s decision finding that the public employer ‘was not re;sponsible' for the lawsuit filed by its
employee, finding the following facts to be di‘spoéitive of the issue of agency: the principal did not
discuss the lawsuit with _either the superintendent or the governing B-o ard of the District prior to
filing the complaint, nor at any time afterward (id. at p. 772); the Association did not prove that
the District knew ’of the details of the lawsuit, so there was no reason for the District to disavéw
school mail system to distribute the complaint to the teachers named as defendants in the suit” (id. |
at 781); and “[s]ince the Association did not prove that the District knew of the details.of the -
lawsuit, there was no feaso_n for the District to disavow the suit” (2d. atp. 783).

Here, by contrast, it readily appears that tﬁe C’ity intentionally or by want of ordinary care
allowed both Mayor Sanders and the public to believe that Mayor Sanders had the authority to

spoﬁsor and garner support for the Initiative on behalf of the City when it allowed him to use his

and the prestige of his office for this puriaqse. The City’s conduct is all the more telling as City
Attorney Goldsmith had informed Mayor Sanders and City Councilmembers in a J uly 29, 2010

memorandum—before Mayor Sanders first announced in"2010, that he would place an initiative on
-10-
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time’”—on the Clty concourse. (Exh, A 0005 ) City agents, thereby failed “to separate ihe1r

| behalf of the City.
134

unlike the facts in Inglewood, here the extraordinary level of publicized involvement from Mayor

the ballot that would ehmmate defined benefit penswns for new hires—that “[a] city official may not|
use public resources to support . & ballot measure or engage in campaign activity,” and that “[a]
public official ... should not take part in ballot measure campaigns while on ‘city time’ and should
be careful to separate their official work from their political and campaign work.” (Bxh. M.) Yet
when Mayor Sanciers 1ater violated the former prohibitions and}faﬂed to meet the latter obligation, - -
neither Goldsmith nor any other City official challenged his actions. In fact,in April 2011,
Goldsmith joined Mayor Sanders, Initiative signatories, and others for a press conference under a

banner reading “Pensmn Reform Now!” that was held during normal busiriess hours—i.e., “on ‘City |

official work from their political and campeugn work.” By allowing this to happen, the City gave

Mayor Sanders actual and apparent alithority to develop and gamef support for the Initiative on

As further evidence of Mayor Sandets’ represen"tatiens of authority, he himself explained in
an article appearing in the De,cembef 7, 2011 issue of San Diego CityBeat, that the citizen-initiative
route was chosen in order to avoid negotiations with the unions—fostering a reasonable belief that

this policy, or tactical choice was made on behalf of the City and imputed thereto. (Exh. B.) Thus,

Sanders, two City Councilmembers, and City Attorney Goldsmith, with clear knowledge imputed to
the City, the evidence in this case amply denlonstfates that the electorate could reasonably believe |
that the Mayor was ectin-g on behalf of the City in authoring, sponsoring, promoting, and funding the
Initiative.

' Based on these facts, the court must not permit the City to evade its MMBA obiigations by
the clever maneuve‘yi.ngs of its Strong Mayor, its City Council Members, and its City Attorney in
ordet to, as Mayer Sanders so boldljr and publicly told the media, “get the ballot initiative that [we]
actually want[ed].... Otherwise we’d have gone through meet-and-confer[.]” As such, reasonable -

cause exists to believe the City’s conduct constitutes an unfair labor practice. (Exh. B, 0020.)

10111
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Initiative is approved by the voters in June 2012, there is sufficient opportunity to address the merits

|| of MEA’s oléiin—s after the election in quo warranto proceedings. The Initiative, however, states that

127.1045 of the San Diego Municipal Code, “[a] legislative act proposed by an initiative petition ..

" B. Injunctive Relief is Just and Proper in the Present Case.
| 1. PERB Proceedings |

As noted-above, the just and pr opel standard is met When the purposes of the MMBA would
be frustrated absent injunctive rehef That is, a findl Board order would be meaningless w1thout the
relief sought. (Modesto, supra, 136 Cal.App.3d at p. 903.) That a final Board o1der could be .
rendered meaningless is particularly true in this case where, if passed, the Initiative will have
devéstating effects on the wages and retirement benefits of cutrent and future employees.

In Modesto, the Court of Appeal held that “preservation and restoration of tﬁe status quo are
the appropriate considerations .ingranting temporary relief peﬁdin-g determination of the issues by
the Board,” with the status quo ante defined as “the last uncontested status that preceded the pending
controversy.” (Id. at p. 902.)% As stated by the Coutt of Appeal in Agricultural Labof Relations
Board v. Ruline N’urse@ Co. (1981) 115 Cal.App.3d 1005, 1016-1017 (Ruline):

If employees who have suffered unfair labor practloes must wait, in some 1nstances,
years before a final dlsposmon by the Board is rendered, the clear message to A
remaining employees ... is that the [Board] is not able to meaningfully aid those who
are unlawfully disoharged ot penalized for participating in collective bargaining,

The City s likely to assert that injunctive relief is not “just and proper” here because if the

“[t]his Charter amendment shall become effective in the manner allowed by law.” Under Section

which has received the requisite number of affirmative votes for adoptioh shall be effective thirty

¥ The City’s argument that injunctive relief would alter the status quo, rather than preserve it,
is misplaced, This argument is based on a single inapposite federal court case, Boire v. Pilot Fieight
Carriers, Inc. (5th Cir, 1975) 515 F.2d 1185, where the Court of Appeals affirmed the denial of a
request by the NLRB for preliminary injunctive relief in the form of an interim bargaining order
pending final determination of the union’s representative status. (/d. at pp. 1193-1194,) Here, the
controversy was precipitated when Maym Sanders co-authored, partially funded, and garnered
support for the Initiative, eventually causing it to be placed on the June 5, 2012 ballot. Hence, the
status quo ante is the period before the Initiative was placed on the ballot, and injunctive relief would
appr opmately pleserve that status. 0
Memorandum of Points & Authorities
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decision by itself, finding fhc; adoptioﬁ of the Initiative to have been unlawful, even if upheld by the

|| Area Farm Economy' v. Board of Supervisors (1993) 13 Cal.App.4th 141, 149 [Save Stanislaus].)

_Howevel ‘once those prowsmns have become effectlve, their procedural 1egular1ty may be attacked

days after the date of the special election, or at the time indicated in the legislative act, whichever is
later.” (Italics 1n original.) With no effective date indicated in the Initiative, it will become
effective, if appmved as early as July 5,2012, Itisa v1rtual certainty that no final Board disposition
can be rendered on this charge before that date, and that any remedy the Board may order is likely to
be stayed during the lengthy court challenge that is sure to follow ' In thése oii‘cumstaﬁc’esr the
Board will “not [be] able to meamngfully aid” those new. employees who i in the meantime have been
forced into the Defined Contribution Plan or those current employees who in the meant1me have
been for ced to pay higher employee contrlbutlons to the Defined Benefit Plan, or those Who have
retired with dummshed benefits. (See Ruline, supra, 115 Cal.App.3d at p 1017.) This inability to
meaningfully aid these employees will “render any final order of the Board meaningless or so devoid
of force fhat the remedial purposes of the Act will be frustrated,” (Modesto, supra, 136 Cal.App.3d

at pp. 902-903.) Moreover, once the Charter amendinent has become effecti’ve,'a final Board

courts, will likely not be able o effect an invalidation of the Charter amendment,

2. Election Codé‘Proceedings

The Board’s 1‘équest- to enjoin and 1'estraiﬁ the City ffom procéedin g with the Initiative also
ﬁn:d»s subpoft under California election law. As the Courts of Appeal have held, prior to the .eiection,
“any pefson or entity with standing,” such as the Board, “may file a petition for [traditional] writ bf

mandate, seeking a court ordet removing the initiative measure from the ballot.” (Save Stanislaus

only in quo watranto pxoceedmgs ® (Int’l Assn. of Fire Fighters v. City of Oakland (1985) 174

Cal.App.3d 687, 694.) It is clear, however, that a ple-electlo,n act1on may include an attack “on the

? Mllustrative of this point, in City of Fresno v. Fresno Firefighters, IAFF Local 753 (1999) 71
Cal.App.4th 82, 85 (City of Fr esno) the court noted that the Attorney General granted the unions
involved in that case leave to sue in 1993 (76 Ops.Cal.Atty.Gén, 169 (1993)) after the election was
held in 1992, but it was not until 1999 that the Court of Appeal rendered a decision. The quo
warranto progess can take a very long time to complete, at which point the remedial purposes of the
MMBA will have been frustrated. "
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election challenge to a ballot initiative is an exacting one:

{ (Save Stanislaus, supra, 13 Cal.App.4th at pp. 146, 150-151 [t'h.e.court ordered the county to place

|| some clear showing of invalidity,”” nevertheless stated that “we do not believe that this strict rule is

| opponents of a measure may both expend large sums of money during the election campaign.” In

ground that prior to its adoption the city had not met and conferred w1th the des1gnated employee
representatives as 1equ1red by the [MMBA ¥ (Id. at p. 690.)

As discussed above, the time that will elapse between the effective date of the Charter
amendment and the resolution of quo warranto proceedings will leave the MEA and tﬁe employees
who are adversely affected by the Charter amendment Withguf ""meaningful aid” so that “the
remedial purposes of the Act will be frustrated.” (Ruliﬁe, supra, 115 Cal.App.3d at p. 1017;
Modest‘ol, supra, 13‘6 Cal.App.3d at p. 903.) Of course, the standard that has to be met by a pre-

The standard is one of great deference to the electorate’s constitutional i ght to enact
laws through the initiative process; a court will remove an initiative from the ballot
only “on a cornpelling showing that a proper case has been established for
interfering.” ... “In our view, the court should shortcut the normal initiative

- procedure only where the invalidity of the proposed measure is clear beyond a
. doubt.” (Cltatmns omitted.) .

initiative on ballot].) However, i Citizens Jor Responsible Behavior v. Superior Court (1991) 1
Cal.App.4th 1013, the Court of Appeal, whilé acknowledging that ““it is usually more appropriate to |
review ... challenges to ballot propositions or initiative measures after an election rather than to

disrupt the electoral process by preventing the exercise of the people’s franchise, in the absence of

inflexible, nor that it should be.” (Id. at p. 1022.) The court further stated:

[1]f the court is convinced, at any time, that ameasure is fatally flawed, it should not
matter whether that decision is easy or difficulf, simple or oomphoated Certainly it
would be unconscionable for this court, at this time, to rule in favor of petitioner on

the basis that the issue is close—only to be faced with a postelectlon ohallenge should
the measure pass.

(Ibid.) The court also noted that “if an initfative ordinance is invalid, no purpose is served by
submitting it to the voters,” and was concerned that, “[t]he costs of an election—and of preparing thej

ballot materials necessary for each measure—are far from insignificant, [as] proponents and

addition, the court.obsewed, “heated rhetoric of an election campaign may open permanent rifts in a
~14-
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|| circumvented. This attempt to side-step the MMBA in the guise of a “citizens’ initiative” will cause

Dated: February' 14,2012 Respectfully submitted,

community,” (Id. at p. 1023.) } |

Here, the court should find that the Initiative is fatally flawed because it was olaoed on the
ballot in violation of the MMBA, and it would be unconscionable for the court to rule against the
Board, “onb; to be faced with a postelection challenée should the measure pass.” This case is of
special importance, in that if the Initiative is presented to the electorate, the policy, spirit, and

bargaining mandates established by the Legislature and codified in'the MMBA will be

nothing short of irreparable harm to the collective bargaining rights provided by public sector labor
laws, and will open the floodgates to other equally impermissible attempts elsewhere, In City of
Fresno, supra, the court, although finding in that case that the {ssues were not within the scope of
bargaining, reiterated, “[t]he duty to bargain in good faith estabhshed in [the] MMBA is a matter of
statewide concern and of overriding legislative pohoy and nothing that is or is not in a city’s charter
can supersede that duty.” (72-Cal.App.4th at p. 100, citing Seal Beach, supra, 36 Cal.3d at p. 600.)

Based on the foregomg, well established legal principles, and the balance that must be struck
between the 11ghts of the electorate and the duty to bargain in good faith pursuant to the MMBA, the
overriding leglslatlve and statewide concerns associated with bargaining rights must'prevaﬂ. (See
Seal Beach, supra, 36 Cal.3d at p. 600; City of Fresno, supra, 71 Cal.App.4th at p. 100.)
Accordingly, the standards for pre-election challenges to ballot initiatives suppofts PERB’s
challenge here. Thus, the “just and propel” standard is met as well.

CONCLUSION

PERB has plainly met its bur den of showing “reasonable cause” to believe the City refused ‘
to bargain with the MEA in violation of the MMBA, and that injunctive retief is “just and proper
given the drastic changes to City employees® W&geé and retirement benefits. Accordingly, PERB

respectively asks the Court to order the City to remove the. Initiative from the June 5, 2012 ballot,

- M. SUZANNE MURPHY, General Counsel

» LOP :
Attorneys for Plaintiff and Petitioner
PUBLIC EMPLOYMENT RELATIONS BOARD
-15-
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IN THE SUPERIOR COURT FOR' THE STATE OF CALIFORNIA
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PUBLIC EMPLOYMENT RELATIONS Case No. 37-2012-~ 00092205 CU-MC-CTL
BOARD,
DECLARATION OF WENDI L., ROSS
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Ex Parte Hearing Date:

Date: February 21,2012
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Dept.: C-67
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Exempt from Fees

(Gov, Code, § 6103) .

SAN DIEGO MUNICIPAL EMPLOYEES
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Real Party in Interest,
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I, WENDI L, ROSS, hereby declare; |
1. Taman attorney at law licensed to practice before all of the courts of the State of

California, I am currently employed as Deputy General Counsel of and for the Public Employment

Relations Board (PERB or Board). As such, I assistin the investigation of all unfair practice charges

and requests for injunctive relief filed with the Board, I submit this declaration in support of PERB’s
Ex Parte Application for a Temporary Restraining Order and Order to Show Cause Re: Preliminaryf
Injunction against Defendant City of San Diego, as well as in support of PERB’s .Compiaint for
Injunctive Relief} Veriﬁed Petition for Writ of Mandate. |

2, Onor abou‘c January 31, 2012, San Dlego Municipal Employees Association (MEA) filed
w1th PERB an unfair practloe charge (UPC) No. LA-CE-746-M, with attached exhibits, allegmg
conduct by the City of San Diego (City), in partlcular, a refusal to meet and confer pursuant to the

|1 provisions of the Meyers-Milias-BrO\m Act (MMBA) (Gov. Code, section 3500 et seq.) with MEA
| regarding a ballot initiative entitled the “Proposition-Charter Amendment/Comprehensive Pension

| Reform for San Diego” Initiative (Initiative), sponsored by the City’s agents, including Mayor Jerry

Sanders, which has been plaoed on the ballot for the June 5, 2012 election, (Exhrbrt A, whroh is
attached hereto and incor porated herein, ) ‘

3, On or about January 31, 2012, MEA filed with PERB, a Request for Injunctive Relief (IR
Request) No. 615, together with a supporting declaration and exhibits relating to UPC No. LA-CE-~
746-M, seeking to enjoin the City from placing the Initiative on the June 5, 2012 ballot, and until such
time es the City meets its bargaining obligations wit’h the MEA pursuant to the MMBA. ‘

4. Attached hereto as Exhibit B and incorporated herein is the January 27, 2012 Declaration
of Michael Zucchet, MEA’s Gener al Manager, with attached exhibits, which was ﬁled by the MEA in
support of IR Request No. 615,

| 5. On or about February 10, 2012, the Office of the General Counsel issued a PERB
oonrplaint based on UPC No. <LA-CE—746-M along with a notice scheduling a February 23,2012
informal settlement conference with the parties, (Exhlblt I, which is attached her eto and 1ncorporated
herein [Adnnmsuatwe Complaint].) The PERB Complaint alleges in part, that the City vrolated
Government Code section 3505, and California Code of Regulations section 32603(c), based upon

2

Declaration of Wendi L. Ross
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1 evidence that the City’s representatives_refﬁsed to meet and confer in good faith with MEA regarding

the provisions of the Initiative that impact wages and retirement benefits for bargaining unit
members, (/bid))

| 6. After completing her investigation of IR Request No 615, the General Counsel made a
report fo the PERB Board in accordance with California Code of Rég_ulations, title 8, se.ction 32460,
On February 10, 2012, the Board éranted the Request, and dil'gctea the General Counsel’s office to:

11 (1) immediately initiate-an action for appropriate injunctive and writ relief in San Diego. Superior -

‘Court; and (2) expedite administrative proceedings on UPCNQ. LA-CE-7 46-M. (Exhibit J, whichis

attached hereto and incorporated herein.,)

7. On Febvruarjz 10, 2012, I accessed the City Web site (hitp:/www.sandiego.gov), which
allows users 0 view and download relevant official City documents, including: City Charter
provisions, City Council Policies, City Council-Resolutions and Ordinances_, Public Notices, and City
Council Reports. , |

8, Attached hereto as Exhibit C and incorporated herein are true copies’ of the “City of San
Diego Charter,” Articles V (Sections 26 through 64), VII (Sections 68 through 114), IX (Sections 141
thréugh 149), and XV (Sections 250 through 295), which I downloaded and printed on or about

|| February 10, 2012 from the City Web site (htp://wew.sandiego.gov/city-

clerldo'ﬁoialdocsllegisdocs/charter.shtml). o
N 9. Attached hereto as Bxhibit D and incorporated herein is a true copy of Council Policy 300-

6, Employee-Employer Relations, which I downloaded and printed on or about February 10, 2012
from the City Web site (http://docs.sandiego.gov/councilpolicies/opd_300-06.pdf). - '

10. Attached hereto as Exhibit B and inoorpdfated herein is a true copy of City Resolution
Number R-307155 (December 5, 2011), which I downloaded and ptinted on Febﬁlary 10,2012 from
the City Web site (http://docs.sandiego;gov/council_reso_ordinance/ra02011/R-307155.pdf).

. 11, Attached hereto as Exhibit F and incorporated herein is a true copy of City Ordinancg
Number 0-20127 (dated J anuary 30, 2012), which I' downloaded and printed on or about February 10,
2012 from the C'fit}; Web site (htip://doc.s.s'andiego.go-v/counci1_réso_ofdh1ance/rao2012/0-20127.pdt).

12, Attached hereto as Exhibit G and incorporated herein is a true copy of City Resolution

3
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‘been involved in numerous campaigns involving local ballot measures and City Council elections

(http://vrvrev.sdlincolnclub.org/ about?q=tj -zane-president-ceo [as of February 9, 2(512]),; and Stephen

|| PERB’s Verification of Notice, (Exhibit L to this declaration.)

Number R-307249 (dated J aﬁuary 30,2012) that I downloaded and printed on or about F ebruafy 10,
2012 from the City Web fsité (http5//docs‘sand'iego.gov/council_reso_ordinance/raoZO12/R-
307249 pdf).

13. Attached hereto as Exhibit I and 1ncorporated herein i is a true copy of the C1ty s Public
Notice, “ITEM -250: Submission of Ballot Proposals for the June 5, 2012 Ballot,” dated J anuary 30,
2012, which I downloaded and printed on or about February 10, 2012 from the City Web site
(httpi/fwrww, sandiego.gov/city- clerk/pdf/submissionofballotproposals6512.pdf). °

14, Attached hereto as .Exhibit K and incorporated herein are true copies of Internet news
articles including articles about the three citizens who filed the Initiative with the City: Catherine
April Boling, a CPA who has served as campaign treasurer for more than 50 local ballot measures and
candidates, including Councilmember Faulconer and City Attorney Jan. Goldsmlth |
(http://'www.sandiegomagazine. com/ media/San-Diego- Magazme/Apnl 2008/The T1oubleshooter-the—

Accountant [as of February 9, 2012]); Thomas J. Zane, a p;ofessxonal political consultant who has

B. Williams, a real estate professional (http://www.sentre.com/bios/sbwilliars [as of February 9, '
2012)). _ . |

15. On Februéry 13,2012,1 n.otiﬁed the counsel who have appeared for the City in the PERB
proceedings on UPC No, LA-CE-746-M and.'IR Request No. 615, Exeoutive Assistant City Atforney
Andrew Jones and Joan Dawson that PERB intended to seek injunctive relief and appeau on
February 16, 2012 before the San Diego County Superior Coutt. This nouﬁcanon was p10v1ded _
before the deadline for ex parte notice under California Rules of Court, rule 3.1203(a) (10:00 a.m. on
Wednesday, Februdry 15, 2012), by voice-mail meséages from me oh Mr, Jones’ and Ms. Dawson’s
office phone, (619) 236-6220. PERB additionaliy transmitted this ihformation by facsimile to Mr, _
J 0’1_16;’ ofﬁcie, at (619) 236-72135, on February 13, 2012, Attached hereto and incorporated herein is

16, On February 14, 2012, PERB staff transimitted to Mr, Jones, the following documents via

electronic mail; Civil Case Cover Sheet; Summons; Complaint for Injunctive Relief and Verified

4
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Petition for Writ of Mandate; Ex Parte Application of Plaintiff and Petitioner PERB for: TRO &
OSC Regarding a Preliminary Injunction; Memoran&um of Points and Authorities in Support of
PERB’s Ex Parte Applioétion for TRO' agd OSC Regarding a Preliminary Inj unbﬁon; Declaration of |
Wendi L, Ross, \;vith exhibits; [Pfoposed] temporary restraining order,

17, Qri February 14, 2012, I called Mr. Jones and left évo-ioe-mail message stating that we
had séhe_duled an ex parte hearing in Department 67 on February 21, 2012 at 8:3-0 a.m,

18. Attached hereto és Exhibit M and incorporated herein is a true copy of the June 29, 2010
Memorandum from City Attorney to the Mayor and City Coﬁpcﬂmembers regarding “Restrictions on
the Use of Public Resources for Ballot Measurés” that was provided by the City to E;ERB in its
opposition to MEA’s request for injunctive relief, |

| I declare under the penaltﬁr of perjury under the laws of the State of California that the -
foregoing is true and correct and that this document was executed on the 14th day of February, 2012,

in Sacramento, California,

Dated: February 14, 2012

By /////M %7/393&)

WENDI L. ROSS
-DEPUTY GENERAL COUNSEL
PUBLIC EMPLOYMENT RELATIONS BOARD

Declaration of Wendi L. Ross
Case No. 37-2012-00092205-CU-MC-CTL
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From:PERB SRO GC Office 916 327 6377 03/08/2012 13:04 #133 P.002/003

STATE OF CALIFORNIA ‘ EDMUND G. BROWN JR., Governor

MPLOYMENT RELATIONS BOARD

Office of the General Counsel
1031 18th Street

Sacramento, CA 95811-4124
Telephone: (916) 327-8381
Fax: (916) 327-6377

March 9, 2012

Andrew Jones, Executive Assistant City Attorney
City of San Diego
1200 Third Avenue, Suite 1620

* San Diego, CA 92101-4100

Adam E. Chaikin, Attorney
Olins, Riviere, Coates & Bagula
2214 2nd Avenue

San Diego, CA 92101

Re:  Deputy City Attorneys Association of San Diego v. City of San Diego
Injunctive Relief Request No. 617
Unfair Practice Charge No. LA-CE-752-M

Dear Parties:

By direction of a majority of the Board, Member Dowdin Calvillo dissenting, the request for
injunctive relief in the above-entitled matter is GRANTED. By further direction of the Board
majority, the General Counsel shall: (1) take appropriate action to effectuate this determination
in San Diego Superior Court; and (2) expedite the administrative proceedings on Unfair
Practice Charge No. LA-CE-752-M.

Sincerely,

T s Iaephy”

M. Suzanne Murphy
General Counsel



From:PERB SRO GC Office 916 327 6377 03/09/2012 13:04 #133 P.003/003

PROOF OF SERVICE

I declare that I am a resident of or employed in the County of Sacramento, California. I
am over the age of 18 years and not a party to the within entitled cause, The name and address
of my residence or business is Public Employment Relations Board, 1031 18th Street,
Sacramento, CA 95811-4124.

On March 9, 2012, I served the Letter regarding Case No. LA-CE-752-M on the parties
listed below by '

___ placing a true copy thereof enclosed in a sealed envelope for collection and
delivery by the United States Postal Service or private delivery service following ordinary
business practices with postage or other costs prepaid.

___ personal delivery. .

_X_ facsimile transmission in accordance with the requirements of PERB Regulations
32090 and 32135(d).

Andrew Jones, Executive Assistant City Attorney
City of San Diego

1200 Third Avenue, Suijte 1620

San Diego, CA 92101-4100

Fax: (619) 236-7215

Adam E. Chaikin, Attorney
Olins, Riviere, Coates & Bagula
2214 2nd Avenue

San Diego, CA 92101

Fax: (619) 272-4309

[ declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on March 9, 2012, at Sacramento, California.

L. Chisholm | L éé é;?,/

(Type or print name) (Signature)




